The Financial Dip

Introduction.
Why should financial institutions be protected from potential failure one would ask, the simplest answer is that, the government ought to put enough protection in place so that its citizens and residents gain confidence in these institutions for purposes of economic stability and advancement. Sorkin
 in his theory "too big to fail" asserts that certain corporations, particularly financial institutions, are so large and so interconnected that their failure would be disastrous to the greater economic system, and that they therefore must be supported by government when they face potential failure.
The purpose of this study is to consider how and to some extent why the following banks collapsed or are at the verge of it and the lessons that would be drawn.
This study holds the view that there are already established rules on how banks ought to operate. This comes from the Banking Act and CBK Prudential Guidelines and regulations. If these basic rules are not followed, then as sure as day follows night, the bank in question puts itself at a risk. The banks discussed below infringed some of the basic rules established. Some of these basic rules include but not limited to:

· The Banking Act prohibits lending more than 25 per cent of their core capital by a bank to a single borrower.

· CBK Prudential Guidelines on capital adequacy, which requires that an institution maintains a minimum core capital to total risk weighted assets ratio of 10.5 per cent and total capital to total risk-weighted assets ratio of 14.5 per cent.

· CBK Prudential Guidelines further provides that banks should not invest more than 20 per cent of their core capital in land and buildings against its Prudential Guidelines on prohibited business.

· On the rules on corporate governance banks are required to have every member of the board attend at least 75 per cent of meetings in a financial year.

Chatter House Bank Limited
A history of Chatter House bank will explain how the bank fell. A conclusion of this work is that Chatter House bank was not a bank but a sham that disguised itself as one. Notwithstanding it did works that could be defined as banking business
 as defined in the Banking Act but a closer look of its activities were far from it. This work opines that banks do more than that banking business and the scope extends to duties to its clients thus derogation from the two core mandates that cannot be divorced from each other, than the institution would not be defined as a bank. Below are the events leading to the close of Chatter House bank and ten years later its doors are yet to be re-opened.
Central Bank of Kenya took over a little-known bank whose main branch was on the 7th floor of Nairobi’s Longonot Place.
 A one-page notice had been pasted on the entrance announcing that Miss Rose Detho, then assistant director at CBK, had taken over as receiver manager.

The bank was started in 1996, taken over operations of Middle East Kenya Finance Limited and quickly opened branches in Nairobi, Kisumu and Mombasa. The branches were located inside Nakumatt Supermarkets, an associate of the bank through common shareholding, according to a Central Bank report. The bank was started as a family business and apart from Nakumatt, it shared directors with Kingsway Group via the parent holding company Ram Trust. The directors were Manish Shah, Manoj Shah, Artur Shah, and Sanjay Shah.

Ram Trust was named after the father of Kingsway Tyres, the late Ramniklal P. Shah—commonly known as Ram—who in 1962 opened a small shop on the then Kingsway road (now University Way) to sell tyres. The small retail shop would subsequently balloon to become a multi-million shilling empire that is today known as Kingsway Group, a conglomeration of seven companies including Kingsway Tyres, Kingsway Motors, Charter House Bank, The Village Market, Kingsway Investments, Strobe Systems, Creative Innovations, Growth Management and Michelin Tyre Expert Centre.

By the time it was closed Ram Trust was thought to own 43.8 per cent of Charterhouse Bank but further investigations found that Manoj Shah and his brothers owned more than 54 per cent shareholding. Thus, according to a CBK report the bank had knowingly concealed the ownership. The banking Act restricts ownership by a party to a maximum of 25 per cent.

A regular inspection had found that the bank had lent both Nakumatt Holdings Limited and Triton Petroleum Limited in excess of the single borrower limit of 25 per cent of its core capital. It was also found to be involved in insider lending without security above the prescribed limit of 20 per cent of its core capital. Mr. Kamau opines that of all the banks that have collapsed in the history of banking in Kenya, Charterhouse was in a class of its own. 

This sanctuary of banking sins, still fighting to be re-opened, had managed to hide its crafty customers behind the façade of its bank registration certificate. As Central Bank would later find out, Charterhouse was a money-laundering mask; a bank run by financial freewheelers. With time, that mask, had become its face thanks to a collective madness that had penetrated the once hallowed financial market.

The banking mask was first discovered in 2003, three years before the takeover by Central Bank, when the institution hired an internal auditor from Barclays Bank. In the course of his duties, the new auditor, Mr Peter Odhiambo, noticed several irregularities including suspicious transactions in some accounts that lacked customer identification information.

Meticulously, Odhiambo collected the information and handed it over to the Kenya Revenue Authority and to the then Kenya Anti-Corruption Commission. It was a massive creepy dossier and thereafter, he started receiving threatening calls. He shared the dossier with some US embassy officials and sought protection, according to a cache of confidential documents on Kenya released by the whistleblower website, Wikileaks.

Unlike other banks, Charterhouse was not facing liquidity problems.

Charterhouse shareholding was a conundrum. Ram Trust was registered offshore in the billionaire tax haven of Liechtenstein, the world’s sixth smallest country known for its medieval castles, alpine chalets, villages and banking secrets. 

It was here that brothers Sanjay, Manoj and Manish appointed First Advisory Trust as their offshore trustees. This trust registered another shell company in British Virginia, Proudview Investments, which owned 21.7 per cent of Charterhouse Bank. Another company, Foreman Corporation, was registered in the Caribbean nation of Belize, known for its provision of secrecy services, and it also owned 21.74 shareholding of Charterhouse Bank.

The transfer of money to Charterhouse Bank raised the attention of the local police and the US Federal Bureau of Investigations after it was wired from Liechtenstein. Central Bank had moved fast and on January 30, 2001 it had frozen the Crucial Properties’ account demanding more information on where the money had come from.

A statutory management report found that these Companies acted as conduits of business transactions and funds transfers to the ultimate recipients. The idea was to mask and scuttle the trail of funds to the intended end beneficiaries.

With that, Dr Mullei wanted action taken against the bank. On March 20, 2006 he wrote to the then Minister of Finance Amos Kimunya, recommending the revocation of Charterhouse Bank’s license over what he said was the bank’s involvement in money laundering and tax evasion. Mullei said his recommendation was as a result of a detailed investigation of the bank that had uncovered illegal activities including significant tax evasion running into billions of shillings. It was Sanjay who sprang to the scene and dismissed Dr Mullei’s accusations and defended the bank. Two days later, Dr Mullei was suspended as CBK governor and hauled to court to face “abuse of office charges” for allegedly giving his son a contract to investigate the bank. It was during that case that the acting CBK governor, Jacinta Mwatela, dropped the bombshell. “This is not a bank and it should be closed,” she said.

The matter was also taken over by the departmental Committee on Finance, Planning, Trade and Tourism chaired by then Finance Assistant Minister Dr Oburu Oginga. The Committee after taking four months to investigate the bank recommended its reopening. Although a report was tabled in the House on October 12, 2006 it was never debated and its recommendations were not adopted.

Although there were allegations that Dr Mullei had been removed because of his queries on Charterhouse, Kimunya told Parliament the charging of the governor and his subsequent suspension was based on specific charges “and had absolutely nothing to do with his stand on Charterhouse Bank”.

Kimunya would say that on March 20, 2006, he had directed CBK to send a team to Charterhouse to verify its status and update on a previous 2004 report. This 2004 report was leaked in Parliament and according to Kimunya he “regrettably approved” the appointment of a statutory manager.

There were several attempts by businessman John Harun Mwau, who had accounts in the bank, to use the floor of the House to get the 2007 report. He was told that “there are still areas that have not been properly addressed”.

But even with pressure from Parliament and some powerful customers, Charterhouse remains closed. In a 2010 petition to Parliament, 35 depositors of Charterhouse Bank stated there was no genuine and justifiable reason to continue causing them grave hardship, psychological torture, and degrading treatment by denying them access to their hard-earned deposits.

Ten years later, a bank that operated accounts without specific mandates and where accounts were opened and closed within a short span of time remains closed. 
Imperial Bank Limited
A case study of Imperial Bank show that its top management failed to follow the basic guidelines set out both in law and CBK guidelines and this resulted to its downfall.

The extent of the irregular disbursements initiated by the late Imperial Bank Group managing director Abdulmalek Janmohamed was revealed to the bank's board five days after his death.
 Immediately after Janmohamed's death due to cardiac arrest was announced on September 15, 2015, the board of directors informed senior staff at a meeting and a day later, appointed the then head of credit Naeem Shah and chief finance officer (hereinafter CFO )James Kaburu as the acting managing director and deputy managing director respectively.

Five days later on September 21, Shah and Kaburu revealed to the board that the late Janmohamed had been disbursing loans amounting to billions of shillings fraudulently, to his friends and business associates.

All this disbursements had been concealed from the Board of Directors.

The two senior Bank Managers alleged that the late MD had over a number of years instructed and/or forced the head of credit Naeem Shah to advance funds to certain clients without going through formal credit processes in line with prudential guidelines and the bank's internal lending procedures and policies.

FTI Consulting LLC were appointed to undertake a forensic audit of the Bank on October 05 and secured the bank's transaction database and retrieved emails of all staff.

 “The FTI Consulting reports confirmed, among other startling facts that the former GMD had been running a scheme of fraudulent and illegal disbursements with certain accomplices within and outside the bank.”

It revealed that deposits made by the bank's customers and which were supposed to yield returns and income for the bank were instead being fraudulently transferred to various accounts of W.E Tilley (Muthaiga) Ltd on the former GMD's instructions, assisted by other senior bank officials and then withdrawn or transferred.

Following the presentation of the FTI Consulting report, Imperial Bank's directors, in their quest to protect the bank's clients reported the findings to CBK on October 12 2015 in a letter signed by Popat.

“Following the death of our late founding group managing director, Mr Abdulmalek Janmohamed (“Late GMD”), on 15 September 2015, it came to the attention of the Chairman and one of our Directors, that there were problems with financial statements of the bank. This was disclosed by the immediate acting Managing Director and his Deputy. Further inquiries disclosed that the magnitude of the problem was larger than suggested,” the letter dated October 12, 2015 reads in part.

The next day, the CBK placed the bank under receivership by Kenya Deposit Insurance Corporation for 12 months and Peter Gatere was appointed its RECEIVER manager.

Chase Bank Limited
Chase Bank’s true run started on October 13, 2015 with the placement of Imperial Bank under receivership. Right after Kenyans were made aware that a heist had taken place at Imperial, big institutional bankers at Chase Bank begun moving their money from the bank, in what is referred to as a silent run, similar to the one that brought down Wachovia, USA’s fourth largest bank holding company at the time. 

As early as mid-March, insider leaks about the liquidity state of the bank of the bank were sweeping across various depositors. Cancellations of fixed deposits went up and withdrawals through real-time gross settlement systems (RTGS) ramped up. By April 1, and with news of the impeding re-issue of earlier published 2015 financial statement coming through the market, the bank’s RTGS services slowed down to a near halt. Deposits that had began building up after the end of 2015 erosion were now at an all low of KSh 80 billion. News of incomplete RTGSs spread fast and reached retail customers. While a couple of messages may have been pasted on Facebook and Twitter, those were not any different from what had been said previously about other Tier II banks. 

CBK governor’s morning press conference on April 7, where he declined to comment on individual banks made a bad situation a lot worse. The public interpreted the ‘no comment’ comment to mean a confirmation of the rumours. Unbeknownst to the press team and the public, the governor had earlier in the morning asked Zaf Khan and Duncan Kabui to step aside from their roles at Chase Bank. As the bank was confirming the exit of its chairman and group managing director, most branches were getting starved off cash. The younger and more tech savvy customers didn’t bother with queuing at the branches. They moved cash through Chase Mfukoni, the bank’s efficient mobile banking app. At close of banking day on April 6, more than KSh 7 billion, approximately 10% of the deposits on that day, had been withdrawn. The run at Chase Bank was not triggered by social media. No doubt this ‘new’ media played a role in spreading word about Chase Bank’s situation, but the true trigger was somewhere else. 

Imperial Bank closure was the gun that started the run and the insider loans/ re-classification of assets in to loans being the bullet. However, someone at Chase Bank picked the gun, loaded the bullet in to the chamber. The same person also pulled the trigger that started the run. 
The good news from Central Bank of Kenya (CBK) was the announcement that Chase Bank depositors and Chasers will be back in business, albeit not fully, from April 27, 2016 under a management agreement with Kenya Commercial Bank (KCB). A management agreement that will likely lead to KCB buying out Chase Bank, or what remains of it.
Conclusion
As earlier indicated, the rules of engagement are simplified in that banks are expected and required to play by the guidelines and rules set out and any failure or mischief will have disastrous effects on it. CBK should be more vigilant in their role as set out in the enabling Act of Parliament. Form the above and as far as clarity of policy goes, the Central Bank of Kenya has in recent past grossly failed the Kenyan public.
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� Section 2 The Banking Act defines Banking Business as follows:


“banking business” means 


(a) the accepting from members of the public of money  on deposit repayable on demand or at the expiry of a fixed period or after notice; 


(b) the accepting from members of the public of money  on current account and payment on and acceptance  of cheques; and 


(c) the employing of money held on deposit or on current account, or any part of the money, by lending, investment or in any other manner for the account and at the risk of the person so employing the money;


(d) such other business activity as the Central Bank may prescribe.
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