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TH E CO N VE NTI ON  A GAI NST  TO RT U RE A N D O THER  C RU EL,  

I NH U MAN  O R  DEGR A D I N G TR EATME NT  O R PU N ISH ME NT  

:  A  DE TA ILE D AN A LYS IS  O F TH E  PR O VIS IO NS ENSH R INE D  A N D  

A  C RIT IC I AL A PPR A I SA L O F THE J UD I CI AL TR END S IN V OLV ED  

 

B y  D ev ina  D as  

 

I .  I NT RO D U CTIO N  TO  AN D  THE  COU R SE O F D EV ELO PME NT O F  

TH E ‘T ORT U RE  C O NV EN TIO N ’  

T h e  C onv en t i on  a ga ins t  To r tu re  and  O th er  C ru e l ,  Inhuma n  o r  

D eg rad in g  T reat men t  o r  Pun i sh ment  ( comm on l y k n o wn  a s  t he  Uni t ed  

N a t i ons  Con v en t ion  a ga i ns t  T o r tu re  ( U N C AT ) ) 1  i s  an  in t e r n a t i on a l  

h um an  r i gh t s  t r e a t y ,  wh ich  w as  fo rm ula t ed  un de r  t he  r ev i ew  o f  t h e  Un i t ed  

N a t i on s .  T h e  ob j ec t i v e  o f  t h e  C on v en t io n  s t and s  t o  p r ev en t  t o r tu r e  and  

o th e r  a c t s  o f  c ru e l ,  i n hu man ,  o r  d egr ad in g  t r e a t m en t  o r  pu n i sh men t  a r ou nd  

t h e  wo r ld . 1 

T h e  Co nv en t i on  a l so  i mp os es  o b l i ga t i on s  up on  t h e  S ta t e  Pa r t i e s  t o  t ak e  

e f f ec t iv e  m eas u re s  t o  p rev en t  and  p ro h i b i t  t o r tu r e  i n  an y t e r r i t o r y ,  w i t h in  

t h e i r  j u r i sd i c t io n ,  an d  f u r th e r  f o rb ids  S t a t e s  f r om t r ans por t i n g  p eop le  t o  

an y co u n t r y w h e r e  t h e r e  i s  r e as on  to  be l i ev e  th a t  t he y s h a l l  be  s ub j ec t ed  

t o  t o r t u r e .  

T h e  t ex t  o f  t he  C onv en t i on  w as  ado p t ed  b y t h e  U n i t ed  N at io ns  G en er a l  

A s semb l y  o n  10  D ecem ber  1 98 4  and ,  fo l l ow in g  r a t i f i c a t ion  b y t h e  2 0 t h  

s t a t e  p a r t y 2 ,  i t  c ame  in t o  f o rce  o n  26  Ju n e  19 87 .   

S i n ce  t h e  en t r y i n to  fo r ce  o f  t h e  con ven t io n ,  t h e  abso lu t e  p ro h i b i t i on  

aga i ns t  t o r t u r e  an d  o th e r  a c t s  o f  c ru e l ,  i n hu man ,  o r  d egr ad in g  t r e a t m en t  o r  

p u n i s hm en t  h as  b eco m e accep ted  a s  a  p r in c i p l e  o f  cus t omar y i n t e r n a t i on a l  

l aw . 3   

 

                                                           
1 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 1984  
2 Ibid., Article 27 
3 "CAT General Comment No. 2: Implementation of Article 2 by States Parties" (PDF), Committee against Torture. 
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D eve lo pm ent  o f  the  C on ven t ion  :  I t ’ s  E vo l u t i on  

T h e  C on v en t io n  aga i ns t  T or tu r e  an d  O t he r  C r u e l ,  In h u m an  o r  D egr ad in g  

T r ea t m en t  o r  Pu n i sh m en t  ( t he  “T o r tu re  Co nv en t i on ” )  w as  ad op ted  b y t h e  

G en e r a l  As s emb l y o f  t h e  Un i t ed  N at ion s  on  10  D ecemb er  19 84  ( r es o lu t io n  

3 9 / 46 ) .  Th e  C on v en t i on  en t e r ed  in t o  fo r ce  o n  2 6  J u n e  198 7 ,  a f t e r  t h a t  h ad  

b een  r a t i f i ed  b y 2 0  S t a t es .  

T h e  T o r tu r e  Co n ven t i on  was  a  p r od u c t  o f  p r o l on ged  e f f o r t s ,  i n i t i a t ed  a f t e r  

t h e  ado p t i on  o f  t h e  D ec l a r a t io n  o n  th e  P ro t ec t i on  o f  A l l  Pe r s on s  f ro m Be in g  

S ub j ec t ed  t o  To r t u re  a n d  Ot he r  Cr u e l ,  In h u m an  o r  D egr ad i n g  T r ea tm en t  o r  

P un i sh m en t  ( t h e  “T o r t u r e  D ec la r a t ion ” )  b y t h e  G en e r a l  A ss em bl y o n  9  

D ecemb er  19 75  ( res o l u t i on  3 45 2  ( X XX ) ) .  

In  a  s eco nd  re so lu t io n ,  ad op t ed  on  9  Decemb er  19 75 ,  t h e  G en e r a l  As s em bl y  

r eq u es t ed  t he  Co mm iss io n  o n  Hum an  R i gh t s  t o  p ay r ega r d  th e  qu es t i on  o f  

t o r tu r e  and  an y n ece s s a r y s t ep s  fo r  ensu r in g  t h e  e f f ec t iv e  o bs e r v an ce  o f  t he  

T o r t u r e  D ec l a r a t ion  ( r es o lu t io n  34 53  ( X X X) ) .  On  8  D ecem ber  1 97 7 ,  t h e  

G en e r a l  As s emb l y r eq u es t ed  t h e  Co mm iss io n  o n  Hu m an  R i gh t s  t o  p ro d u ce  

a  d r a f t  con ven t io n  aga i ns t  t o r tu r e  and  o t h er  c r u e l ,  i n hum an  o r  d egr ad i n g  

t r e a tm en t  o r  p un i sh m en t ,  w i th  r esp ec t  t o  t h e  p r i nc ip l e s  emb od ied  in  t he  

T o r t u r e  Dec l a r a t ion  ( r eso lu t io n  32 /6 2) .  

T h e  C omm is s io n  on  H um an  R i gh t s  began  i t s  wo r k  o n  th i s  su b j ec t  a t  i t s  

s e s s i on  i n  Feb ru a r y - M ar ch  1 97 8 .  A  w or k in g  g r o up  w as  s e t  u p  to  dea l  wi th  

t h i s  i t em ,  an d  t he  m ai n  ba s i s  f o r  t h e  d i s cuss io ns  i n  t h e  w o r k in g  g r ou p  w as  

a  d ra f t  co nv en t i on  p r es en t ed  b y S w ed en .  Du r i n g  each  o f  t h e  s ub s eq uen t  

yea r s  u n t i l  19 84  a  s imi l a r  w o rk i n g  g ro u p  was  se t  up  to  co n t i nu e  th e  w ork  

o n  th e  d r a f t  con v en t io n .  

 

I I .  TH E CO N VE NTI ON  A GAI NST  TO RT U RE A N D O THER  C RU EL,   

I NH U MAN  O R  DEGR A D I N G TR EATME NT  O R PU N ISH ME NT  :   

A I MS  A N D OBJ EC TI VE S 

 

T h e r e  t end s  to  b e  a  w r on g  no t io n  as  t o  t h e  p r i n c ip a l  a i m  o f  t he  

C on v en t io n .  

A s  p e r  t h e  p op u l a r  o p i n i on ,  su ch  as  b een  i n f e r r ed  t h a t  t h e  a im  o f  t h e  

C on v en t io n  i s  wi th  r ega r d  to  t h a t  o f  ou t l awin g  to r t u r e  and  o th e r  f o rms  o f  

c r u e l ,  i n hum an  and  d egr ad in g  t r e a tm en t  o r  pu n i s hm en t .  T h e  e r ro n eo us n es s  

a s  t o  t h i s  i n f e r en ce  i s  t ha t ,  s uch  an  in fe r en ce  wi l l  c aus e  th e  as sum pt i o n  

t h a t  t h e  p ro h i b i t i o n  o f  a l l  su ch  p r ac t i ce s  as  s t i p u l a t ed  b y t h e  C on v en t io n  
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i s  e s t ab l i s h ed  u nd er  In t e r n a t io na l  l aw ,  b y t h e  v i r t ue  o f  t he  Co nv en t i on  

o n l y.  H o w ev e r ,  s u ch  i s  a  r a th e r  w ro n g n o t i on ,  a s  s u ch  w ou ld  im pl y t h a t  

t h e  p r o h ib i t i on  w ou ld  s t and  as  b in d ing  a s  a  r u l e  o f  i n t e rn a t io n a l  l aw on l y 

w i t h  r es p ec t  t o  t he  S t a t e s  w h i ch  a r e  p a r t i e s  t o  t h e  Co nv en t io n  an d  no t  

o th e r wi s e .  

H o w ev e r ,  on  th e  o th e r  h and ,  t h e  v e r y f o un d a t i on  t he  C onv en t i on  i s  

d e r i v ed  f r om  t he  as s um pt i on  t ha t  t h e  C on v en t io n  i s  b as ed  up on  th e  

r eco gn i t i o n  th a t  t he  a f o r emen t io ned  ac t s  o f  t o r tu r e ,  c ru e l ,  i nh um an  an d  

d egr ad i n g  t r e a tm en t  an d  pu n i s hm en t  a r e  ou t l aw ed  un d er  In t e r n a t i on a l  l aw .  

T h e r eb y,  t h e  a im  o f  t h e  Co nv en t i on  s t an ds  i n  s t r en g th en in g  th e  ex i s t i n g  

p r oh ib i t i o n  o f  su ch  p r ac t i c es  b y v i r t u e  o f  t h es e  ex ecu t i on  o f  a  n um ber  o f  

s up po r t iv e  m eas u res .  

S eco nd l y,  h o w ev e r ,  t h e  Co nv en t i on  d oes  n o t  d ea l  w i th  t ho s e  ca se s  w h i ch  

o ccu r  ex c lu s iv e l y i n  a  no n -  go v er nm en t  s e t t i n g .  I t  o n l y a i ms  to  regu l a t e  

an d  con t r o l  t h os e  p r ac t i c es  wh i ch  a r e  w i t h  r es p ec t  t o  s ome  so r t  o f  

r e s po ns i b i l i t y  o f  t he  pu b l i c  o f f i c i a l s  o r  t h e  o t h er  p e r so n’s  wh o  a r e  a c t in g  

i n  an  o f f i c i a l  c ap ac i t y.  

T h e  Co nv en t i on ,  i s  o n  t h e  b as i s  o f  t h e  D ec l a r a t i on  i n  t h e  s ame  m at t e r  o f  

t h e  G en e r a l  A ss emb l y o f  t h e  Un i t ed  Na t i o n s ,  i n  19 75 . 4  

H en ce ,  t h e  ob j ec t ive  o f  t h e  Co nv en t i on  i s  t o  ens u r e  an  e f f i c i en t  

i mpl emen t a t io n  o f  t h e  e l imi n a t i on  o f  a l l  fo rm  s o  to r t u r e ,  c r u e l ,  i nh um an  

an d  d egr ad in g  t r e a tm en t  o r  pu n i shm en t  b y t h e  S t a t e  Pa r t i e s ,  and  en su r i n g  

an  e f f ec t iv e  p un i shm en t  o f  t h e  p e r s on  w h o  a r e  r ega r d ed  as  h av i n g  

u n de r t ak en  s u ch  u n l aw fu l  p r ac t i ce s . 2 

 

 

 

 

 

 

 

                                                           
4 Declaration on the Protection of All Persons from Being Subjected to Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment 
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I I I .  D E FI NIT IO N O F ‘TO RT U RE ’  EL UCI D ATE D  U N DE R TH E  

‘ TO RT U RE CO N VE NT IO N’  

 

A s  p e r  t h e  A rt i c l e  1  of  t h e  C on v en t ion  A gai ns t  To r t u r e  an d  O th e r  C r u e l ,  

In h u m an  o r  D egr ad i n g  T r ea t men t  o r  Pu n i sh men t ,  ‘ t o r t ur e ’  means 5  –  

  A n y ac t  b y w h i ch  sev e r e  p a i n  o r  s u f fe r i n g ,  wh e th e r  ph ys i ca l  o r  

m en t a l ,  i s  i n t en t i ona l l y i n f l i c t ed  o n  a  p e r so n   

  f o r  s uch  pu r po s es  as  o b t a i n i n g  f r om  h im  o r  a  t h i rd  p e r so n  

i n fo rm at io n  o r  a  con f e s s i on ,  pu n i sh i n g  h i m fo r  an  ac t  h e  o r  a  t h i r d  

p e r so n  h as  comm i t t ed  o r  i s  s us p ec t ed  o f  h av i n g  comm i t t ed ,  o r  

i n t i mid a t in g  o r  co er c in g  h i m o r  a  t h i rd  pe r so n ,  o r  f o r  any  r ea s o n  

b a s ed  o n  d i s c r i mina t i on  o f  an y k in d ,   

  w h en  su ch  p a in  o r  s u f fe r in g  i s  i n f l i c t ed  b y o r  a t  t h e  i n s t iga t io n  o f  o r  

w i t h  t h e  con s en t  o r  a cqu ie s cen ce  o f  a  p u b l i c  o f f i c i a l  o r  o t h e r  p e r so n  

ac t i n g  i n  an  o f f i c i a l  c ap ac i t y.  I t  d oe s  n o t  i nc lu d e  p a in  o r  su f f e r i n g  

a r i s in g  on l y f r o m,  in h e r en t  i n  o r  i n c iden t a l  t o  l awf u l  s anc t i on s .  

Fu r th e r ,  a s  p e r  t h e  c l aus e  2 6 ,  t h e  A r t i c l e  i s  wi t ho u t  p r e jud i ce  t o  an y 

i n t e rn a t io n a l  i n s t rum en t  o r  n a t i on a l  l eg i s l a t i o n  w hi ch  d o es  o r  m ay co n t a i n  

p r ov i s i on s  o f  wi de r  app l i c a t i on . \  

T h er eb y ,  th e  requ i r em en t s  a s  p er  th e  d e f i n i t i on  o f  ‘ t o r tur e ’  a re  :  

  T h e  in f l i c t i on  o f  s ev e r e  m et a l  o r  p h ys i ca l  p a i n  o r  s u f fe r ing  

  B y o r  w i t h  con s en t  o r  a cq u i es ce  o f  S t a t e  A u t ho r i t i e s  

  Fo r  a  sp ec i f i c  p u rpo s e  su ch  as  r e ce iv in g  in f o r m at i on ,  o r  f o r  

i n t i mid a t io n  o r  pu n i sh men t  

 

H en ce ,  t h e  tw o  gu id e l in es  fo r  as s e s s in g  wh e th er  a  s e t  o f  f a c t s  am oun t  t o  

t o r t ur e ,  a r e  sp ec i f i ed  a s  :  

 

i .  T h e  r equ i r em en t s  co mp r i s ed  in  t h e  d e f i n i t i o n  o f  t o r tu r e  sh o u ld  b e  

s up po r t ed  b y t h e  v i r t ue  o f  f a c t s .  

i i .  T o r t u r e  c an  b e  d i f fe r en t i a t ed  f r om  th e  o t h er  k in ds  o f  i l l  –  t r e a tm en t  

t r ou gh  th e  d egr ee  o f  su f f e r in g  in vo l v ed  a n d  th e  p u r po s i ve  e l em en t . 3 

 

 

 

 

 

 

                                                           
5 supra note. 2, Article 1 
6 Ibid., Article 1(2) 

http://www2.ohchr.org/english/law/cat.htm
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I V .  ST R UC TU RE  O F TH E  U NC AT :  A N  A N AL YS IS  O F THE   

 

SE GMEN TE D DI VI SIO NS  U N DE R THE  CO NV EN TIO N  

 

T h e  A r t i c l es  o f  t h e  Co nv en t i on  s t and  d iv id ed  i n  t h r ee  d i f f e r en t  p a r t s ,  

e l abo r a t ed  as  :  

i .  Pa r t  I  ( A rt i c l es  1  –  16 )  :   

T h e  Pa r t  I  co m pr i se s  o f  t h e  su bs tan t i v e  pr o v i s ion s .   

T h e r eb y,  mo s t  o f  t h e  p r ov i s i on s  en l i s t ed  i n  t h e  s pec i f i ed  p a r t  a r e  abo u t  

t o r tu r e  and  n o t  ab ou t  t h e  o t h er  fo rm s  o f  c ru e l ,  i nh um an  o r  d egr ad in g  

t r e a tm en t  o r  pu n i shm en t .   

H o w ev e r ,  a  v e r y l im i t ed  n um ber  o f  p ro v i s i ons  s t i p u l a t ed  ap p l y t o  a l l  

t h e  c a t ego r i e s .  

i i .  Pa r t  I I  ( A r t i c l e s  17  -  24 )  :  

T h e  Pa r t  I I  f u r t h e r  co mp r i s es  o f  t h e  im p l em en ta t ion  p rov i s io ns .   

T h es e  a r t i c l e s  dea l  w i t h  t h e  s ev e r a l  f o r m s  o f  i n t e rn a t io na l  s up e rv i s i on ,  

w i t h  r es p ec t  t o  t he  d u e  r ega r d  and  o bse r v ance  p a id  b y S t a t e  P ar t i e s ,  a s  

t o  t h e i r  o b l i ga t i on s  u nd e r  t h e  su bs t an t i v e  p r o v i s i o ns  s t i pu l a t ed .  

 

i i i .  Pa r t  I I I  ( Ar t i c l es  2 5  -  3 2 )  :  

T h e  Pa r t  I I I  co m p r i s e s  o f  t h e  f in a l  c lau se s .   

T h es e  Ar t i c l es  p e r t a i n  t o  t h e  p ro v i s ion s  a s  t h e  s i gn a t u r e  an d  

r a t i f i c a t io n  o f  t h e  C on v en t io n ,  i t ’ s  en t r y i n t o  fo r ce ,  am en dm ent s ,  

d enu n c i a t io n ,  s e t t l em en t  o f  d i s pu t es  co n ce rn i n g  t h e  C on ven t io n ' s  

i n t e rp r e t a t io n  and  ap p l i c a t io n ,  an d  op t io na l  ex c lu s i on  o f  o n e  o f  t h e  

i mpl emen t a t io n  p rov i s i o ns .  
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V .  TH E S TAT E PA RT Y U N DE RTA KI NGS  UN DE R  THE  UN C AT  

:  A N E X A MI N A TIO N  O F TH E RELEV A NT  PRO V ISION S  

T h e  p r ov i s i ons  un de r  t h e  C on ven t io n  th a t  d ea l  w i t h  t h e  ob l i ga t i ons  o f  t he  

S t a t e  Pa r t i e s  un d er  t he  Co nv en t i on  an d  t h e i r  r equ i s i t e  u nd e r t ak i n g ,  a r e  

s p ec i f i ed  as  : 4 

i .  A rt i c l e  2 7  :  As  p e r  t h e  A r t i c l e  2 ,  e ach  S t a t e  p a r t y s h a l l  

u n de r t ak e  th e  e f f ec t iv e  l eg i s l a t i v e ,  adm in i s t r a t i v e ,  j ud i c i a l  o r  

o th e r  m easu r e s  t o  p r ev en t  t h e  ac t s  o f  t o r tu r e  f o r m b e in g  

co mmi t t ed .  Th e  p r oh ib i t i on  aga i ns t  t o r t u re  s h a l l  s t and  as  b e in g  

ab so lu t e ,  an d  s h a l l  b e  u ph e ld  w i th ou t  r ega r d  t o  a  s t a t e  o f  w a r ,  

a s  we l l  a s ,  i n  o th e r  ex cep t io n a l  c i r cum s t an ces .  

i i .  A rt i c l e  3 8  :  As  p e r  A r t i c l e  3 ,  no  S t a t e  p a r t y m a y ex pe l  o r  

ex t r ad i t e  a  p e r so n  to  a  S t a t e  w he r e  th e r e  a r e  su bs t an t i a l  g r o un ds  

f o r  b e l i ev i n g  t ha t  he  w ou l d  b e  in  d an ge r  o f  be in g  su b j ec t ed  t o  

t o r tu r e .  

i i i .  A rt i c l e  4 9 :  Th e  A r t i c l e  4  s t i p u l a t e s  t ha t ,  e ach  S t a t e  p a r t y  sh a l l  

en su r e  t h a t  a c t s  o f  t o r tu r e  a r e  r ega r d ed  an d  pu n i sh ed  as  s e r io us  

c r im in a l  o f f en ces ,  w i t h i n  i t s  l ega l  s ys t em .  

i v .  A rt i c l e  6 1 0 :  A s  p e r  A r t i c l e  6 ,  ev e r y S ta t e   t o  t h e  Co nv en t i on  

s h a l l  t ake  a  p e r so n  s us p ec t ed  o f  t h e  o f f en ce  o f  t o r t u r e  i n to  

cu s t od y an d  m ak e  a  p r e l i min a r y i nq u i ry  i n t o  t h e  f ac t s .  H ow ev e r ,  

s u ch  can  o n l y b e  un d e r t ak en  on  t he  g ro u nd  o f  c e r t a i n  

co nd i t i on s .  

v .  A rt i c l e  7 1 1  :  A cco rd in g  to  A r t i c l e  7 ,  each  S t a t e  p a r t y s h a l l  

e i t h e r  ex t r ad i t e  a  pe r s on  s usp ec t ed  o f  t h e  o f f en ce  o f  t o r tu r e  o r  

s ub mi t  t he  cas e  to  i t s  ow n  au t ho r i t i e s  fo r  p r os ecu t io n .  

v i .  A rt i c l e  12 1 2  :  T h e  A r t i c l e  1 2  s t i pu l a t es  t h a t  ev er y S t a t e  pa r t y 

s h a l l  en su r e  t h a t  i t s  au th or i t i e s  m ak e  i nv es t i g a t i on s ,  w h en ev e r  
 

                                                           
7 Ibid., Article 2 
8 Ibid., Article 3 
9 Ibid., Article 4 
10 Ibid., Article 6 
11 Ibid., Article 7 
12 Ibid., Article 12 
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t h e r e  t end  to  b e  a  r e a s on ab l e  g r o un d  to  be l i ev e  t ha t  an  ac t  o f  

t o r tu r e  h as  b een  com mi t t ed .  

v i i .  A rt i c l e  13 1 3  :  T h e  A r t i c l e  1 3  p r ov id e s  t h a t  ev e r y S t a t e  pa r t y 

s h a l l  en su r e  t h a t  an  in d i v id u a l  w ho  a l l ege s  t h a t  h e  h as  b een  

s ub j ec t ed  to  t o r tu r e ,  s h a l l  h av e  h i s  c ase  ex ami n ed  b y co mp e t en t  

au th or i t i e s .  

v i i i .  A rt i c l e  14 1 4  :  A ccor d in g  t o  A r t i c l e  14  o f  t he  C on v en t io n ,  ev e r y 

S t a t e  p a r t y s h a l l  ens u r e  t o  t h e  v i c t im s  o f  t o r tu r e  t h a t  an  

en f o rceab l e  r i gh t  t o  f a i r  and  ad eq u a t e  com p en sa t io n  sh a l l  b e  

a f f o rd ed  t o  t h em . 5 

 

V I .  C R ITI C AL  A N ALY SIS  O F T HE PR O VI SIO NS  O F THE  TO RT U RE  

 

C O NV EN TIO N  :  A  DE TA ILE D A PPR A IS AL  

 

 

A .  Sub s tan t i v e  Pa r t  Of  Th e  C onv en t i on  On  C ru e l ,  Inhuma n  And   

D eg rad in g  T reat men t  Or  Pun i sh ment  :  

T h e  su bs t an t iv e  p a r t  o f  t h e  Co n ven t i on  d ea l s  wi t h  a  l i mi t ed  num b er  o f  

p r ov i s i on s  ens h r in ed ,  w h i ch  fu r t h e r  app l y t o  bo t h  to r t u re  an d  th e  o t h e r  

f o rm s  o f  c ru e l ,  i n hu m an  an d  degr ad i ng  t r e a tm en t  an d  pun i s hm en t ,  w h en  

s u ch  ac t s  a re  co mmi t t ed  b y o r  a t  t he  i n s t i ga t io n  o r  wi th  t he  con s en t  o r  

a cq u i es ce  o f  a  p ub l i c  o f f i c i a l  o r  an y o t h e r  p e r so n  ac t i n g  in  o f f i c i a l  

c ap ac i t y.  

A s  p e r  t h e  pa rag raph  1  o f  A r t i c l e  2 *  a nd  A r t i c l e  1 6 1 5  o f  t h e  Co nv en t i on ,  

r e s p ec t iv e l y,  e ach  S t a t e  P a r t y t o  t h e  C on v en t io n  sh a l l  un d e r t ak e  a  du e  

p r ev en t io n  and  p roh ib i t i on  o f  an y ac t s  o f  t o r t u re ,  c r ue l  o r  i n hu man  

t r e a tm en t  o r  pu n i shm en t ,  wi t h i n  t h e  t e r r i t o r y w h i ch  i s  und e r  i t ’ s  

j u r i s d i c t io n .  

                                                           
13 Ibid., Article 13 
14 Ibid., Article 14 
* Ibid., Article 2 (p.1) 
15 Ibid., Article 16 (p.1) 
16 Ibid., Article 10 (p.1) 
 



8 
 

A s  p e r  p a ra g rap h  1  o f  Ar t i c l e  10 1 6  o f  t h e  Co nv en t i on ,  eve r y S t a t e  P ar t y 

s h a l l  fu r t h e r  en su r e  t h a t  t h e  i n fo rm a t ion  r ega rd in g  t h i s  p ro h i b i t i o n  i s  

f u l l y  co m p r i sed  in  t h e  t r a i n i n g  o f  su ch  pe r so ns .  

Fu r th e r ,  a s  p e r  pa ra g ra ph  2  o f  A rt i c l e  10 1 7 of  t h e  C on v en t i on ,  e ach  S t a t e  

P a r t y t o  t h e  Co nv en t i on  s ha l l  un d e r t ak e  t h e  p r oh ib i t i on  o f  a l l  s u ch  ac t s  i n  

t h e  ru l es  o r  t h e  i n s t r uc t i ons ,  i s su ed  wi th  r ega r d  to  t he  d u t i e s  and  

f u n c t i on s  o f  bo t h  th e  c i v i l  an d  m i l i t a ry  l aw   p e r so nn e l  a s  w e l l  a s  t h e  

m ed i ca l  p e r s on n e l ,  p u b l i c  o f f i c i a l ,  a s  w e l l  a s  t h e  o t h e r  pe r s on s  wh o  

m a yb e  in vo lv ed  i n  t h e  cus t od y,  i n t e r ro ga t i on  o r  t r e a tm en t  o f  an y 

i nd iv i du a l  s ub j ec t ed  t o  an y f o r m  o f  a r r e s t ,  d e t en t i on  o r  im p r i s on ment .  

A l s o ,  a s  p e r  A rt i c l e  11 1 8 ,  e ach  S t a t e  P a r t y  i s  r equ i r ed  t o  m ain t a in  

i n t e r ro ga t i on  r u l es ,  m e th od s ,   and  a r r an gem ent s  u nd e r  i t ’ s  s ys t em at i ca l l y  

r ev i ew ,  fo r  t he  p u rp os e  o f  t h e  t r e a tm en t  and  cu s to d y o f  t h e  p e r so ns  un d e r  

a r r e s t ,  de t en t io n  o r  im pr i s onm ent ,  so  a s  t o  ensu r e  t h e  p r ev en t i on  an d  

p r oh ib i t i o n  o f  an y ac t s  o f  c r u e l ,  i nh um an  and  d egr ad in g  t r e a tm en t  o r  

p u n i s hm en t .  

In  a cco r d an ce  wi t h  A rt i c l e  12 1 9  o f  t h e  C on v en t io n ,  each  S t a t e  P a r t y h a s  

b een  v es t ed  wi th  the  ob l i ga t io n  to  comp l y w i t h  t h e  p ro v i s i on s  wh i ch  

s t i p u l a t e  t h a t  su ch  a  S t a t e  P a r t y s h a l l  en su r e  t h a t  i t s  comp e t en t  au th or i t i e s  

u n de r t ak e  an  i mp a r t i a l  and  p ro mp t  i nves t i ga t io n ,  wh en eve r  t h e r e  t end s  t o  

b e  a  r e as on ab l y v i ab l e  g r o un d  t o  b e l i ev e  t h a t  an y s u ch  ac t  h a s  b een  

co mmi t t ed  i n  i t ’ s  t e r r i t o r y.  

A n y i n d iv id u a l  w ho  a l l eged  t ha t  h e  had  b een  su b j ec t ed  to  an y c r u e l ,  

i nh um an  o r  d egr ad in g  t r e a tm en t  o r  p un i sh men t  s ha l l  b e  en t i t l ed  t o  ens u r e  

t h e  ex ami na t i on  o f  h i s  ca s e  b y t h e  co mp e t en t  6au th or i t y ,  i n  a  p r om pt  and  

i mp a r t i a l  m ann e r .  S u ch  a  p r ov i s i on  ha s  b een  sp ec i f i ed  un d e r  A rt i c l e  13  o f  

t h e  C on v en t io n .  

Fu r th e r ,  t h e  p r ov i s io ns  as  s t i p u l a t ed  un d e r  t h e  A rt i c l e  1 0 ,  11 ,  12  and  1 3  

o n l y p e r t a in  t o  a c t s  o f  t o r t u re .  H ow ev er ,  a s  p e r  t h e  pa ragra ph  1  o f  

A r t i c l e  16 2 0  o f  t h e  C on v en t io n ,  t h e  o b l i ga t io ns  a s  h av e  been  co ns t i t u t ed  

i n  t h e  a f o r em en t io ned  a r t i c l e s  a l so  ap p l y t o  t h e  o th e r  f o rm s  o f  c ru e l ,  

i nh um an  an d  d egr ad in g  t r ea t men t  and  pun i sh ment .  

 

                                                           
17 Ibid., Article 10 (p.2) 
18 Ibid., Article 11 
19 Ibid., Article 12 
20 Ibid., Article 16 (p.1) 
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B .  Sub s tan t i v e  Pro v i s i ons  Of  Th e  Con v en t i on  As  T o  T he  Ac t  Of   

T o rt ure  :  

T h e  su bs t an t iv e  p a r t  o f  t h e  Co n ven t i on  p ro v i d es  an  e l abo ra t e  d e f i n i t i on  as  

t o  t h e  t e r m ‘ t o r tu r e ’  f o r  t h e  pu rp os e s  o f  t he  C on v en t io n .  T h e  d e f in i t i on  i s  

p r ov id ed  un de r  t ha t  pa rag ra ph  1  o f  Ar t i c l e  1  i s  a s  s pec i f i ed  –  

Fu r th e r ,  a s  p e r  pa ra g ra ph  1  o f  A rt i c l e  2 , 2 1  e ach  S t a t e  P ar t y i s  un d e r  t h e  

o b l i ga t io n  t o  imp l em en t  t h e  e f f ec t iv e  an d  e f f i c i en t  m eas ur e s  t o  en su r e  t h e  

p r oh ib i t i o n  o f  t h e  ac t s  o f  t o r tu r e  i n  i t ’ s  t e r r i t o r y.  

A l s o ,  a s  p e r  t h e  s t i p u l a t io n  sp ec i f i ed  u n de r  pa rag raph  2  o f   Ar t i c l e  2 , 2 2  

o f  t he  C on v en t io n ,  n o  ex cep t io ns  o n  t he  g r o un d  o f  a  s t a t e  o f  wa r ,  a  t h r ea t  

o f  wa r ,  i n t e r na l  po l i t i c a l   i n s t ab i l i t y  o r  an y o t h e r  i n s t an ce  o f  pu b l i c  

em er gen cy o r  an y o t h er  c i r cu ms t an ces  w h a t so ev er ,  sh a l l  be  i n f l i c t ed  as  

t h e  j u s t i f i c a t i on  fo r  i n f l i c t i o n  o f  t o r t u r e .  

A s  p e r  p a ra g ra p h  3  o f  Ar t i c l e  2 , 2 3  t he r e  sh a l l  n o t  s t and  t o  b e  an  

i mpl emen t a t io n  o f  an y o r d e r  w h i ch  m ayb e  m ad e  b y a  s u p er i o r  o f f i c e r  o r  

p u b l i c  au t ho r i t y  a s  t h e  j u s t i f i c a t i on  fo r  t o r t u r e .  

A cco rd in g  t o  A rt i c l e  1 5 2 4  o f  t h e  Co nven t io n ,  an y s t a t em en t  w h i ch  h a s  

b een  mad e  a s  a  r e su l t  o f  t o r t u re  s h a l l  n o t  b e  rega r d ed  o r  h e ld  as  ev i d en ce  

i n  an y p r o ceed in gs  w h a t so ev er .  T he  v i c t i ms  o f  t o r t u r e  s ha l l  b e  r en de r ed  

w i t h  and  en fo r ceab l e  r i gh t s  t o  ad eq ua te  and  fa i r  co mp ensa t i on ,  i n c l ud in g  

t h e  m eans  f o r  a s  fu l l  r eh ab i l i t a t i on  as  m a yb e  p oss ib l e .  Such  h a s  b een  

p r ov id ed  un de r  A rt i c l e  1 4 2 5 .  

A s  p e r  t h e  p ro v i s ion  un de r  A rt i c l e  3 2 6  o f  t h e  Co nv en t i on ,  n o  S t a t e  P a r t y 

s h a l l  r e tu r n ,  ex t r ad i t e  o r  ex p e l  a  p e r s on  t o  ano t h e r  S t a t e  i f  t h e r e  ex i s t  

s ub s t an t i a l  g r ou nd s  f o r  b e l i ev in g  th a t  h e  wo u ld  b e  i n  t h e  d a n ge r  o f  b e i n g  

s ub j ec t ed  to  i n c id en ces  o f  t o r tu r e .  

A l s o ,  t h e  s t i pu l a t ion s  a s  sp ec i f i ed  un de r  A rt i c l e  4 -9 ,  i n c lu d e  p ro v i s io ns  

w i t h  r es p ec t  t o  t he  7ap p l i c a t io n  o f  p en a l  l aws  as  t o  p e r s ons  wh o  a r e  gu i l t y  

o f  t o r tu r e .  

A cco rd in g  t o  A rt i c l e  4 2 7 o f  t h e  C on ven t io n ,  e ach  S t a t e  P a r t y s h a l l  h av e  

t h e  ob l i ga t io n  to  en d ur e  t ha t  a l l  a c t s  o f  t o r tu r e ,  a t t empt  t o  comm i t  t o r t u re ,  

                                                           
21 Ibid., Article 2 (p.1) 
22 Ibid., Article 2 (p.2) 
23 Ibid., Article 2 (p.3) 
24 Ibid., Article 15 
25 Ibid., Article 15 
26 Ibid., Article 3 

27 Ibid., Article 4 
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a s  we l l  a s  t h e  ac t s  co ns t i t u t i n g  p a r t i c ip a t io n  o r  comp l i c i ty  i n  t o r t u r e ,  a r e  

s p ec i f i ed  as  o f f en ces  u nd e r  i t ’ s  c r imin a l  l aw ,  wh ich  sh a l l  b e  p un i sh ab l e  

b y ap p r op r i a t e  p ena l t i e s  im po sed  a s  pe r  t h e  g r av en ess  o f  t h e  o f f en ce .  

Wi t h  r e sp ec t  t o  s u ch  o f f ences  a s  s p ec i f i ed ,  t h e  Co nv en t i on  co mp r i s es  o f  

t h e  s t i pu l a t io ns  wh i ch  p r o v id e  f o r  a  sys t em  o f  uni v ersa l  ju r i sd i c t i on ,  as  

en sh r i n ed  u nd e r  t he  A rt i c l e s  5 , 6  and  7 .  H ow ev e r ,  a s  p e r  t h e  p r o v i s i o ns  o f  

t h e  A r t i c l e s ,  i f  t h e  o f f ence  h ad  b een  co mmi t t ed  i n  a  t e r r i t o r y ab r o ad ,  t h en  

t h e  S t a t e  P a r t y s h a l l  b e  o b l i ged  to  s ubm i t  t h e  ca s e  t o  i t ' s  co mp et en t  

au th or i t i e s  fo r  t he  p u rp os e  o f  p ro s ecu t io n ,  u n l es s  i t  ex t rad i t es  t he  a l l eged  

o f f end e r  t o  ano th e r  S t a t e .  

U n d er  t h e  A rt i c l e  8 2 8  o f  t h e  Co nv en t io n ,  wi t h  r es p ec t  t o  t h e  o f f en ces  

p u n i s h ab l e  u nd e r  Ar t i c l e  4 ,  t h e  Co nv en t i on  com p r i s e s  o f  t h e  p r o v i s i o ns  

co n cer n i n g  ex t r ad i t i on  t o  o th e r  S t a t e  Pa r t i e s .  

A l s o ,  A rt i c l e  9 2 9  pr o v i de s  f o r  t h e  a s s i s t an ce  to  b e  ex t ended  b y t h e  S t a t e  

P a r t y w i t h  r ega r d  to  t h e  c r im in a l  p r o ceed in gs  in s t i t u t ed  in  t h a t  S t a t e .  

 

C .  I mp l emen t at ion  Pro v i s io ns  :  

T h e  p a r t  o f  t h e  Co nv en t i on  t h a t  d ea l s  w i t h  t h e  im pl em en ta t i on  -  b as ed  

p r ov i s i on s  p ro v id es  fo r  t h e  c r ea t io n  o f  t h e  in t e r n a t i on a l  s up e r v i s o r y b o d y,  

u n de r  t he  p r ov i s i ons  o f  A rt i c l e  17  and  1 8  of  t h e  C on v en t io n .  S u ch  i s  

r ega r d ed  a s  t h e   ‘Com m i t t e e  A ga ins t  T o r tu r e '  wh ich  com p r i s e s  o f  1 0  

ex p e r t s  wh o  a r e  e l ec t ed  b y t h e  S t a t e  Pa r t i e s .  Su ch  ex p e r t s  p e r fo r m t h e  

f u n c t i on s  v es t ed  i n  t h em  n o t  i n  t h e  cap ac i t y o f  t h e  r ep r esen t a t i v es  o f  t h e  

go v e r nm en t ,  b u t  r a th e r  i n  t h e i r  p e r so na l  cap ac i t y.  

U n d er  A rt i c l e  24 3 0  o f  t he  C on v en t io n ,  t h e  C omm i t t e e  i s  r eq u i r ed  t o  

s ub mi t  a  r ep o r t  on ce  in  a  yea r  t o  t h e  S t a t e  P a r t i e s  an d  to  t h e  G en e r a l  

A s semb l y o f  t h e  Un i t ed  N at i on s ,  w i th  r e sp ec t  t o  i t s  a c t iv i t i e s .  Th e  S t a t e  

P a r t i e s  a r e  f u r th e r  r eq u i r ed  to  s ub mi t  t h e i r  o wn  r epo r t s  wi th  r e sp ec t  t o  t h e  

m eas u r es ,  a s  h av e  b een  in s t i t u t ed  b y t h em,  to  ex ecu t e  t h e i r  o wn  

u n de r t ak i n g  u nd e r  t h e  C on v en t io n ,  and  w h er ea s ,  s uch  r epo r t s  sh a l l  a l s o  be  

t r an smi t t ed  t o  t h e  o th e r  S t a t es  p a r t i e s  t o  t he  C on v en t io n ,  a s  p e r  t h e  

p a ra graph  1  and  2  re sp ect iv e l y  o f  A rt i c l e  1 9 3 1  o f  t h e  C on v en t io n .  

S ub sequ en t l y,  t h e  rep o r t  a s  h as  b een  su bm i t t ed  b y t h e  S t a t e  P ar t i e s  a re  

t h e r eup on  co ns id e red  b y t h e  Co mmi t t ee ,  o n  w hi ch  gen er a l  comm ent s  
8m a yb e  f o rw a r d ed  by  t h e  C omm i t t e e  i n  a  p a r t i cu l a r  r epo r t .  Ho w ev e r ,  t h e  

                                                           
28 Ibid., Article 8 
29 Ibid., Article 9 
30 Ibid., Article 30 
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C omm i t t e e  m ay a l so  dec id e  to  i nco rp or a t e  t h e  r epo r t  i n  i t ’ s  o wn  an nu a l  

r ep o r t ,  a lo n g  wi t h  th e  o bs e r va t io ns ,  a s  p e r  t h e  pa ra g rap h  2  and  3  o f  

A r t i c l e  19 3 2 o f  t he  C on v en t io n . 9 

Fu r th e r ,  t h e  p r ov i s io ns  o f  A r t i c l e  19  ap p l y t o  a l l  t h e  S t a t e  Pa r t i e s ,  

a l t ho u gh  th e  s t i p u la t i on s  un d e r  A r t i c l e s  2 0  to  2 2  do  n o t  s o  app l y 

u n i f o r ml y t o  a l l  S t a t e  P ar t i e s .  Th e  p ro cedu r es  h av e  b een  d es c r i b ed  in  

d e t a i l  i n  t h e  su bs equ en t  s ec t i on s .  

A l s o ,  t h e  A r t i c l e s  2 1  and  2 2  com pr i s e  o f  two  o p t i on a l  pro cedur es ,  w h i ch  

en ab l e  t h e  Co mmi t t e e  t o  con s i d er  t h e  o p i n i on s  aga in s t  S t a t e  P ar t i e s .  Th e  

p r o ced ur e s  t end  t o  b e  o p t i on a l  fo r  t he  r e a s on  th a t  e ach  o f  t h os e  

p r o ced ur e s  app l y t o  on l y t h os e  S t a t e  P a r t i e s  wh i ch  h ave  m ad e  an  ex p l i c i t  

d ec l a r a t io n  o f  t h e  fa c t ,  t h a t ,  t h ey r eco gn iz e  th e  com p et ence  o f  t h e  

C omm i t t e e  un d e r  t h e  p r o cedu r e .  

U n d er  t h e  p r o ced u re  un d e r  A rt i c l e  21 3 3 ,  t h e  C omm i t t e e  ma y co n s id e r  t h e  

co mmu ni ca t io ns  m ad e  b y t h e  S t a t e  P ar t i e s  w h i ch  c l a im  t ha t  an o th e r  S t a t e  

P a r t y h a s  no t  compl i ed  wi th  i t ’ s  ob l i ga t i on s  un d e r  t h e  C on v en t io n .  

U n d er  t h e  secon d  p r o cedu r e  un d e r  A rt i c l e  2 2 3 4 ,  t h e  Co mm i t t e e  m ay 

co ns id e r  t h e  commu ni ca t io ns  m ad e  f ro m o r  on  b eha l f  o f  t h e  i nd iv id ua l s  

w h o  c l a im to  b e  the  v i c t ims  o f  v i o l a t io n  o f  t h e  Co nv en t io n  b y t h e  S t a t e  

P a r t y.  

 

V I I .  TH E I MPL EMENT AT IO N PR OC EDU R E  U ND ER  THE TO RT UR E  

 

C O NV EN TIO N  :  THE  FR A ME WO R K C OMPR ISE D  

T h e  Im p l emen t a t ion  P ro cedu r e ,  a s  s t i p u l a t ed  un d e r  t h e  Co n ven t i on ,  

co ns t i t u t es  t he  s p ec i f i ed  segm en t s  :  

A .  C o mmi t t ee  Ag a in s t  To r tu re  :  

A  C om mi t t e e  aga i ns t  To r t u r e  wh ich  com p r i s ed  o f  t en  ex pe r t s ,  h av in g  h i gh  

m o ra l  s t an d a rd s  and  co mp et en ce  i n  t he  f i e ld  an d  wi t h  r esp ec t  t o  t h e  

d i s c i p l i n e  o f  hum an  r i gh t s ,  was  f u r th e r  con s t i t u t ed  i n  t h e  yea r  1 9 86  w h en  

t h e  C on v en t io n  f i na l l y  c am e  i n t o  fo r ce .  

                                                           
31 Ibid., Article 2 
32 Ibid., Article 19 (p.2&3) 
33 Ibid., Article 21 
34 Ibid., Article 22 
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T h e  Com mi t t ee ,  t h e r eb y,  com p r i s e s  o f  t en  ex p e r t s ,  w ho  a re ,  i n  p r ac t i c e ,  

e l e c t ed  b y t h e  S t a t e  p a r t i e s .  

S i gn i f i c an t  r ega rd  h a s  a l so  b een  r en d er ed  to  t h e  con cep t  o f  eq u i t ab l e  

geo gr ap h i ca l  d i s t r i b u t io n ,  and  r eq u i r ed  us e fu l n es s  o f  t h e  p a r t i c ip a t io n  o f  

s u ch  m em b er  b e lo ng i n g  to  t h e  f i e l d  o f  l aw  fo r  f u r th e r  h av in g  th e  r e qu i s i t e  

l ega l  ex p e r i en ce . 10 

Fu r th e rm o re ,  t h e  mem b er s  o f  t h e  Comm i t t e e  s t and  e l ec t ed  fo r  t h e  p e r i od  

o f  1 0  yea r s .  Su ch  m em b ers  a r e  f u r t he r  e l i g ib l e  fo r  a  s ubs equ en t  r e  -  

e l e c t io n ,  o n  t h e  g r ou n d  t h a t  t h e y a r e  r e  –  n omi na t ed .  

T h e  Com mi t t ee  h a s  f u r th e r  b een  r en der ed  w i t h  s ev e ra l  f un c t io ns  u nd e r  i t ’ s  

au th or i t y  an d  com pe t ence ,  b r i e f l y  e l ab o r a t ed  a s  sp ec i f i ed  :  

i .  T h e  Com mi t t ee  h a s  t h e  p r i n c ip a l  fu n c t i on  o f  a f f o r d i n g  rega r d  t o  su ch  

r ep o r t s  a s  h av e  b een  s ub mi t t ed  b y t h e  S t a t e  P a r t i e s ,  p e r t a i n i n g  to  t h e  

e f f o r t s  i n s t i t u t ed  by  s u ch  p a r t i e s  i n  e f f ec t i n g  a  du e  im pl em en t a t i on  o f  

t h e  p r o v i s i o ns  o f  t h e  C on v en t io n .  H en ce ,  wi th  r e sp ec t  t o  t h e  

a f o r em en t i on ed ,  t he  gu id e l in es  h av e  a l so  b een  l a i d  f o r th  t o  t h e  S t a t e  

P a r t i e s  t o  adh e r e  t o ,  an d  d i s cus s i on s  hav e  a l s o  b een  u nd er t ak en  w i th  

t h e  S t a t e  r ep r es en ta t i v es  wi t h  t h e  ob jec t  o f  e s t ab l i s h i n g  co ns t r u c t i v e  

d i a lo gu e  wi t h  t h em.  

 

i i .  T h e  Com mi t t ee  h a s  b een  a f f o rd ed  t h e  p o w er  t o  a l so  m ake  an y gen e r a l  

co mm en t s ,  a s  m a yb e  con s i de r ed  f i t  and  r eq u i s i t e ,  w i t h  r ega r d  t o  t h e  

r ep o r t s  w h i ch  h av e  b een  su bmi t t ed  b y t h e  S t a t e  P a r t i e s .  Th e  co m m en t s  

s o  sp ec i f i ed  and  ex t end ed  an d  th e  co n ten t  o f  t h e  comm ent s  s h a l l  

f u r t h e r  be  co mmu nica t ed  a n d  f o r w a rd ed  t o  t h e  S t a t e  Pa r t i e s ,  t h e  r epo r t s  

o f  wh i ch  h av e  b een  so  s ub mi t t ed .  

 

i i i .  T h e  Com mi t t ee  m ay,  t h e r eb y,  a l s o  com e  to  a  d ec i s io n  t o  ex t end  th e  

i nv i t a t i on  t o  t h e  S t a t e  P ar t y i n  wh os e  t e r r i t o r y t h e  i n c id en ces  o f  t o r tu r e  

h av e  o ccu r r ed  o r  hav e  b een  o th e r wi s e  s ys t em at i ca l l y  p r ac t i c ed ,  t o  

co op e r a t e  i n  t h e  due  ex ami n a t i on  o f  t he  in fo r ma t i on  in  h an d .  Th e y m a y 

a l so  b e  f u r th e r  r equ i red  to  ex t end  s ubm iss io ns  as  t o  t he  co n cer n ed  d a t a  

m ad e  av a i l ab l e .   

 

i v .  T h e  Com mi t t ee  i s  a l so  u nd e r  t h e  r equ i r em en t  t o  un d e r t ake  su ch  

f u n c t i on s ,  a s  m ayb e  r equ i r ed  f o r  t h e  pu r po s e  o f  fo s t e r in g  in t e r  -  s t a t e  

co mmu ni ca t io n  s ys t em ,  a s  h av e  b een  m ad e  r eq u i s i t e  un de r  t h e  

p r ov i s i on s  o f  S ec t io n  2 1  o f  t h e  C on v en t i on .  
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B .  I n t er  –  S ta t e  Co mmu ni ca t ion  S ys t em .  

T h e  p ro v i s io ns  u nde r  t h e  Co nv en t i on  h av e  b een  p ro v i d ed  f o r ,  f o r  t h e  

p u rp os e  o f  f os t e r i ng  i n t e r  –  S t a t e  comm un ica t io n ,  wh i ch  a l so  s t and  o n  a  

s imi l a r  g r ou nd  a s  t h os e  s t i p u l a t ed  un de r  t h e  A r t i c l e  42  o f  t h e  

In t e r n a t i on a l  C ov en an t  o n  C iv i l  and  Po l i t i ca l  R i gh t s 3 5 .  

T h e  A r t i c l e  fu r th e r  s t i p u l a t es  t ha t  t h e  S t a t e  P a r t i e s  m a y,  a t  an y s t age ,  

r e co gn iz e  th e  co mpe t ence  o f  t h e  C omm i t t e e  i n  t he  t a sk  o f  r e ce i v in g  and  

p a yi n g  d u e  co ns id er a t i on ,  t o  t h e  e f f ec t  t h a t  a  S t a t e  p a r t y ex t en ds  th e  

c l a i m  t h a t  an o th e r  S t a t e  P a r t y h a s  no t  f u l f i l l ed  t h e  ob l i ga t io ns  p u t  f o r th  i n  

t h e  C on v en t io n .  

H o w ev e r ,  i f  a  S t a t e  P ar t y  d ec i d es  t h a t  an o t h er  S t a t e  p a r t y  h as  n o t  

u n de r t ak en  a  du e  ex ecu t i on  o f  t h e  p r ov i s i o ns  o f  t h e  Co nven t io n ,  t h en  th e  

c r i t i c i z in g  S t a t e  Par t y s h a l l  u n de r t ak e  e f f o r t s  t o  b r in g  su ch  i n  t h e  no t i c e 11 

o f  t ha t  o t he r  S t a t e  P a r t y.  

H o w ev e r ,  t h e  In t e r  -  S t a t e  comm un i ca t i on  s h a l l  s t and  l i ab l e  t o  b e  

r eco gn iz ed  on l y w h en  s u ch  h a s  been  su bm i t t ed  b y t h a t  S t a t e  P ar t y w h i ch  

h a s  ex t en d ed  t he  r eco gn i t i on ,  t h ro u gh  D ec l a r a t io n ,  t o  t h e  co mp et en ce  wi t h  

r e s p ec t  t o  t h e  Co mm i t t e e .  Ho w ev e r ,  no  co mmu ni ca t io n  mad e  wh a t so eve r ,  

w i t h  r es p ec t  t o  t he  C omm i t t e e ,  s h a l l  be  l i ab l e  t o  b e  d ea l t  w i t h  b y s u ch  a  

C omm i t t e e  , i f  t h e  sa i d  i n fo rm a t io n  i s  a s  r ega rd s  t o  a  p a r ty  w h i ch  h as  n o t  

m ad e  t h e  d ec l a ra t ion .  

Fu r th e rm o re ,  i f  a  pa r t y  co n s id e r  t h a t  an o t h er  S t a t e  p a r t y h a s  no t  

u n de r t ak en  t he  r equ i s i t e  i mp lem en t a t io n  o f  t h e  v a r io us  p r o v i s io ns  

en sh r i n ed  i n  t h e  C on v en t io n ,  t h en  s uch  m ay b r i n g  t he  s ame  wi th i n  th e  

n o t i c e  o f  t h e  S t a t e  P a r t y  w h i ch  f a i l ed  t o  un d e r t ak e  th e  imp l em en t a t i on ,  a s  

p e r  i t ’ s  op i n i on .  In  l i eu  o f  t he  s ame ,  t h e  r ece iv i n g  S t a t e  s h a l l ,  w i th i n  a  

p e r i od  o f  t h r ee  mon th s  f ro m t h e  r ece ip t  o f  t h e  comm un ica t i on  as  

a f o r em en t i on ed  a t  i t ’ s  he lm,  s h a l l  a f f o r d  t o  t h a t  S t a t e  P ar t y w h i ch  

ex t en ded  th e  com mu ni ca t io n ,  an  ex p l an a t io n  o r  an y o t h e r  s t a t emen t  i n  

w r i t i n g ,  ex t en d i n g  a  c l a r i f i ca t io n  a s  t o  t h e  m a t t e r  i n  qu es t io n ,  a l on g  a  

r e f e r ence  t o  t h e  dom es t i c  p ro ceed in gs .  bad  th e  r emed i e s  em plo yed  t o  cu r b  

t h e  i s s u es ,  wh i ch  ma yb e  p en d in g  o r  ava i l ab l e .  

Fu r th e r ,  i f  t h e  m at t e r  do es  no t  s e t t l e  an d  i s  n o t  ad j us t ed  to  t h e  

s a t i s f ac t i on  o f  b o t h  th e  p a r t i e s  con ce rn ed ,  t h en ,  wi t h i n  a  p e r i od  o f  s ix  

m on th s  o f  t h e  r e ce ip t  b y t h e  r ece iv in g  S t a t e  o f  t he  i n i t i a l  co mmu ni ca t io n ,  

e i t h e r  o f  t h e  S t a t es  sh a l l  h av e  to  r i gh t  t o  r e f e r  t h e  m at t e r  t o  t he  

                                                           
35 International Covenant on Civil and Political Rights, Article 42 
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C omm i t t e e ,  u po n  g iv in g  a  n o t i c e  t o  t h e  Co mmi t t ee  an d  th e  o t h er  S t a t e  

p a r t y co n ce rn ed .  

H o w ev e r ,  t h e  C omm i t t e e  sh a l l  h av e  th e  co mp et en ce  t o  dea l  w i th  t h e  

q u es t io n  o f  no n  -  im pl em en t a t i on ,  on ly  w h en  su ch  i s  s a t i s f i ed  th a t  a l l  

r em ed i es  h av e  b een  in vo k ed  an d  ex h aus t ed ,  un l e s s  s uch  r em ed i es  

av a i l ab l e  h av e  b een  un r eas on ab l y p r o l on ged  o r  i s  r ega r ded  as  u n l i k e l y t o  

b r in g  r e l i e f  t o  t h e  p e r so n  wh o  i s  t h e  v i c t im  o f  t h e  con t rav en t i on  o f  t he  

p r ov i s i on s  o f  t h e  Co n ven t i on .  T he  C om mi t t e e  m ay a l s o  m ak e  av a i l ab l e  

i t ’ s  go od  o f f i c es  t o  a id  t h e  S t a t e  P a r t i e s ,  so  as  t o  a r r iv e  a t  an  ami cab l e  

s o l u t i on .  

A l s o ,  t h e  C omm i t t ee ,  wh en  i t  r ega rd s  a s  ap p ro pr i a t e ,  m ay f u r th e r  s e t  u p  

an  a d  ho c  C on c i l i a t i on  C ommi ss io n .  

S u ch  i s  im po r t an t  t o  be  u nd e r s to od  t ha t  t h e  i n t e r  -  S t a t e  co mmu ni ca t io n  

s ys t em i s  o p t i ona l .  Su ch  i s  b ecaus e  o f  t h e  f a c t  t h a t  t h e  i n t e r  -  S t a t e  

co mmu ni ca t io n  s ys t em  s h a l l  co me  i n to  fo r ce  on l y w h en  f i v e  S t a t es  h av e  

s up p l i ed  d ec l a r a t i on s  in  t ha t  d i r ec t i on .  Th e  d ec l a r a t i on s  a r e  su bs eq u en t l y 

r eq u i r ed  to  b e  d epos i t ed  wi t h  t h e  S ec re t a r y G en e r a l  o f  t he  U n i t ed  N at i on s .  

T h e  cop i es  o f  t h e  dec l a r a t i on s  sh a l l  t hen  b e  t r an smi t t ed  by  t h e  S ec r e t a r y 

G en e r a l  t o  t he  o th er  S t a t e  P a r t i e s .  

 

C .  I nd iv idua l s ’   Co mmu ni ca t ion  S ys t em .  

T h e  p ro v i s io ns  fo r  t h e  In d i v i du a l s  C om mu ni ca t i on  S ys t em  h av e  been  

s t i p u l a t ed  un d e r  t he  Sec t io n  22  o f  t h e  Co nv en t i on .  As  p er  t h e  S ec t io n ,  a  

S t a t e  P a r t y m a y,  a t  an y p o i n t ,  dec l a r e  t h a t  su ch  r eco gn izes  t h e  

co mp et en ce  o f  t h e  C omm i t t e e  t o  re ce iv e  an d  con s id e r  t h e  comm un i ca t i on  

m ad e  b y o r  on  b eh a l f  o f  i n d iv id u a l s .  Su ch  in d iv id u a l s  s h a l l  be  u nd e r  i t ’ s  

j u r i s d i c t io n  an d  w ho  c l a i m t o  b e  th e  v i c t i ms  o f  v i o l a t io n  o f  t he  

C on v en t io n  b y t h e  S t a t e  p a r t y.  

T h us  , t h e  i n t e r  -  S t a t e  com mu ni ca t i on  s ys t em s t an ds  ap p l i c ab le  t o  on l y 

t h a t  S t a t e  w h i ch  h as  m ade  t h e  comm uni ca t io n ,  an d  t h e reby,  t h e  p r oce ss  

b ecom es  o p t i on a l .  

H o w ev e r ,  t h e  comm un ica t io n  m ad e  sh a l l  b e  r ega r d ed  inad mis s i b l e  i f  s u ch  

i s  :   

  an on ym o u s ,  o r ,  

  t h a t  w h i ch  i s  co ns id e r ed  b y t h e  com mi t t e e  as  amo un t in g  to  an  ab us e  

o f  t he  r i gh t  o f  s ubm iss io n  o f  s u ch  com mu ni ca t i on s ,  o r ,  

  t h a t  w h i ch  i s  i n com p at i b l e  wi th  t he  p r o v i s io ns  o f  t h e  Con v en t io n .  
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Fu r th e r ,  t h e  C omm i t t e e  s h a l l  n o t  con s id e r  an y co mm uni ca t io n  f rom  an  

i nd iv i du a l  un l e s s  i t  h as  as ce r t a i n ed  tha t  :   

  f i r s t l y ,  t h e  s am e  ma t t e r  i s  n o t  b e i n g  o r  h as  n o t  b een  ex am in ed  u nd e r  

an y o t h er  p r o cedu re  o f  i n t e rn a t io n a l  i n v es t i ga t io n  o r  s e t t l em en t ,  

an d ,   

  s econd l y ,  t h a t  t h e  i n d i v i du a l  h a s  ex h au s t ed  a l l  av a i l ab l e  d om es t i c  

r em ed i es .  

T h e  Com mi t t ee  s hou ld  a l s o  un d e r t ak e  c l os ed  m ee t in gs  f o r  t h e  p u rp os e  o f  

ex amin in g  t h e  comm un ica t io ns ,  and  th e r eb y,  s h a l l  s end  i t ’ s  ow n  op in i on s  

o n  su ch  comm un ica t io ns  to  t he  S t a t e  pa r t i e s  an d  th e  in d i v i du a l .  

T h e  nu mb er  o f  i n d iv id u a l  comm un i ca t io ns  wh i ch  h av e  b een  ex t en ded  to  

t h e  C omm i t t e e  h as  i n c r ea s ed  m an i f o l d .  Al t ho u gh ,  i n  t h e  yea r  1 9 9 4 ,  t h e  

n um b er  o f  com mu ni ca t io ns  w e r e  b e t ween  7  an d  18 ,  i n  1 99 5 ,  t h e  f i gu r e  

ex p an d ed  to  3 9  in  1 9 97 .  

T h e  O ff i ce  o f  th e  Sp ec ia l  R ap po r t eur  :  Fu r th e r ,  t he  C omm iss io n  on  

H u man  R i gh t s ,  i n  t h e  yea r  1 9 8 5 ,  app o i n t ed  a  S p ec i a l  Rap p or t eu r  on  

T o r t u r e  t o  ex ami ne  th e  q u es t io ns  w i th  r e sp ec t  t o  t o r tu r e ,  an d  to  t h e r eb y ,  

r e ce iv e  th e  c red i b l e  and  re l i ab l e  i n fo rm at io n  on  s u ch  q ues t io ns ,  and  t o  b e  

ab l e  t o  r es po nd  t o  t h e  q u es t io ns  p u t  f o r t h  wi t ho u t  d e l a y.  T h e  f un c t io n  o f  

t h e  R app o r t eu r  f u r th e r  a l s o  in c l ud es  th e  s end in g  o f  u r gen t  app ea l s .  T h e  

R app or t eu r  i s  a l s o  f u r t h e r  r eq u i r ed  t o  u n de r t ak e  cou n t r y v i s i t s  an d  i s  

r eq u i r ed  to  co op e r a t e  w i th  t h e  C omm i t t e e  o n  To r t u re .  

 

V I II .  TH E O PT IO NA L PR O TO COL  TO  THE  CO NV EN TIO N O N  

PR E VE NT IO N O F TO RT UR E A ND  OT HE R C RU EL,  IN H U MA N  O R  

D E GR AD I N G TREA T ME NT OR  PU NI SH ME NT  

A n  O pt io na l  P r o to co l  t o  t h e  T o r tu r e  Co n ven t i on  w as  adop t ed  b y t h e  o f  t h e  

U n i t ed  N a t io ns  Gen e r a l  Ass embl y o n  1 8  D ecem b er  2 00 2  ( r e so lu t io n  

5 7 / 19 9 ) 3 6 .  Th e  Opt i on a l  P ro to co l 3 7 ,  en t e r ed  in t o  f o rce  on  22  J un e  20 06 ,  

an d  f u r th e r  e s t ab l i sh ed  a  s ys t em o f   r egu l a r l y u n d er t ak en  b y i n t e r n a t i on a l  

an d  n a t i on a l  bo d i es  t o  p l ace s  o f  d e t en t i on  wi t h  t h e  pu r po se   o f  p r ev en t i n g  

t h e  ac t s  o f  t o r tu r e  an d  o t h er  c ru e l ,  i nh um an  o r  degr ad i ng  t r e a tm en t  o r  

p u n i s hm en t .   

U n d er  t h e  Op t io n a l  P r o t o co l  t o  t h e  Con v en t io n ,  a  su b  -  co mmi t t e e  on  

P r ev en t i on  o f  T o r tu r e  an d  Ot h er  C ru e l ,  In h u m an  o r  D egr ad in g  T rea tm en t  
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o r  Pu n i shm en t  h as  b een  e s t ab l i s h ed  to  u nd e r t ak e 12 s u ch  v i s i t s  and  t o  

ex t en d  t h e  su pp o r t  S t a t e s  p a r t i e s  an d  n a t io n a l  i n s t i t u t io ns  i n  du l y 

i mpl emen t in g  t h e  fu n c t i on s  o f  a  s i mi l a r  t yp e  a t  t h e  n a t ion a l  l ev e l .  

T h e  s i gn i f i c an t  p rov i s i o ns  o f  t h e  O p t io n a l  P ro t o co l  t o  t he  Co nv en t i on  o n  

P r ev en t i on  o f  T o r tu r e  an d  Ot h er  C ru e l ,  In h u m an  o r  D egr ad in g  T rea tm en t  

o r  Pu n i shm e n t  i n c lu d e  :  

  T h e  O pt i on a l  P ro toco l  r e a f f i r m ed  th a t  t h e  c ru e l ,  i n hu m an  an d  

d egr ad i n g  t r e a tm en t  an d  pu n i s hm en t  am ou n t  t o  t h e  g r av e  v io l a t i on  o f  

h um an  r i gh t s  and  a r e  abs o lu t e l y p r o h ib i t ed .  

 

  T h e  O pt i on a l  P ro toco l  s t i pu l a t es  t h a t  t h e  fu r t h e r  m eas u r es  b ecom e 

i mp e r a t i v e  t o  ens u re  t h e  im pl em en t a t io n  o f  t h e  p u r po s es  en sh r i n ed  i n  

t h e  C on v en t io n .  T he  OPC A T f u r th e r  p r o v i de s  f o r  t h e  s i gn i f i c an t  

r eq u i r em en t  t o  s t r en g t h en  th e  p r o t ec t io n  o f  t h e  p e r s on s  wh o  t en d  t o  h e  

d ep r iv ed  o f  t h e i r  l i b e r t y aga i n s t  t o r tu re ,  c ru e l ,  i n h um an  an d  d egr ad in g  

t r e a tm en t  o r  pu n i shm en t .  

 

  T h e  OP CA T p ro v ide s  t ha t  t h e  S t a t es  hav e  t he  r es po ns i b i l i t y  t o  en su r e  

t h e  e f f i c i en t  and  t he  r equ i s i t e  p r o t ec t io n  o f  t h os e  p eo p l e  w h o  t end  t o  

b e  d ep r iv ed  o f  t h e i r  l i b e r t y.  T h e  OPCA T  a l s o  p ro v i de s  fo r  t he  

f o s t e r i n g  o f  comm on  r es po ns i b i l i t y ,  an d  t h a t  t h e  i n t e r n a t io n a l  

i n s t i t u t i on s  sh a l l  a l s o  un d e r t ak e  to  s t r en g t h en  and  a im  i n  th e  

i mpl emen t a t io n  o f  t h e  n a t i on a l  m eas u re s ,  a s  h av e  b een  fo r m ul a t ed .  

 

  T h e  OP CA T emp has i zed  u po n  t h e  f ac t  t h a t  t h e  W or ld  Con f e r en ce  o n  

H u man  R i gh t s  d ec l a r ed  th a t  t h e  e f fo r t s  t ow ar ds  th e  remov a l  o f  t o r tu r e  

s h a l l  b e  d i r ec t ed  tow ar ds  t h e  p r ev en t io n  o f  t h e  ac t s  o f  t o r t u r e ,  and  

t h a t  t h e  OP CA T  sha l l  c au s e  t h e  e s t ab l i sh men t  o f  a  p r even t i ve  s ys t em.  

 

  T h e  O pt i on a l  P ro toco l  a l so  p r ov i d es  fo r  t he  no n  –  j ud ic i a l  m ean s  o f  

p r ev en t iv e  m eas ur es ,  w h i ch  i n c lu d e  t he  v i s i t s  t o  p l aces  o f  d e t en t io n .  

 

 

 

 

 

 

                                                           
36 United Nations General Assembly (Resolution 57/199) 
37 Optional Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or 

Punishment, 2006  
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A .  Th e  Ev o lu t i on  Of  Th e  Op t i ona l  Pro to co l  To  Th e   

 

T o rt ure  Con v ent ion  

T h e  m ech an i sm  co nce r n i n g  t h e  p r ev en t i on  i n  o f  t o r tu r e  em er ged  f ro m 

d ev e l opm ent  o f  S wi s s  Co mmi t t e e  fo r  t h e  P r ev en t i on  o f  To r tu r e  

( t od ay A s s o c i a t io n  f o r  t h e  P r ev en t i on  o f  T o r t u r e ,  AP T) ,  w h ich  w as  

f o un d ed  b y J ean -J acq u es  G au t i e r ,  i n  Gen ev a  i n  19 77 .  Su ch  p r ov id ed  fo r  

t h e  es t ab l i s hm en t  o f  a  w e l l  -  o r gan iz ed  s ys t em f o r  t h e  i n s p ec t i on  o f  t h e  

p l ace s  o f  d e t en t io n .  S u ch  w as  s ub s eq uen t l y co n s t i t u t ed  as  t h e  O p t i on a l  

P ro to co l  t o  t h e  UN  C on v en t io n  aga in s t  T or tu r e  and  o th e r  C r ue l ,  In h um an  

o r  Degr ad i n g  Tr ea tm en t  o r  P un i s hm en t  (1 98 4) .   

H o w ev e r ,  t h e  C omm i t t e e  i n  T o r tu r e  (C A T) ,  h ad  o n l y w eak  i ns t r um en t s  a s  

t h a t  cou ld  o n l y an a l yz e  t h e  s e l f  r ep o r t s  i f  t h e  re sp ec t iv e  go v e r nm e n t s  an d  

e s t ab l i sh  t h e  i n s t i t u t i on  o f  a  Sp ec i a l  R app or t eu r  on  To r tu r e .  Ho w eve r ,  t h e  

p r ob lem w as  as  t o  t h e  f ac t  t h a t  n e i th e r  t h e  C AT  an d  no t  t h e  S pec ia l  

R app or t eu r  w e r e  r en d e r ed  w i th  t h e  r equ i s i t e  po w er  t o  v i s i t  co un t r i e s  and  

t h e r eb y i n s pec t  p r i s on s  and  s u ch  cou ld  no t  b e  a  po ss i b i l i t y  f o r  s u ch  

In s t i t u t io ns  w i th ou t  h av in g  a t  t h e i r  h e l m t h e  p e r mis s i on  i f  t h e  r e sp ec t i v e  

go v e r nm en t .  

H en ce ,  i n  t h e  yea r ,  1 98 7 ,  t h e  Co un c i l  o f  E u ro p e  b r ou gh t  ab ou t  a  

f o rm ul a t io n  and  sub s eq u en t l y,  an  i mpl em en t a t io n  o f   t h e  o r i g in a l  

i d eo l o g y,  h o w ev e r  a t  a  r eg io na l  s ca l e ,  w i th  t he  Eu ro p ean  C on v en t io n  f o r  

t h e  P r even t i on  o f  To r tu r e .  On  th e  b a s i s  o f  t he  s ame ,  t h e  E u ro p ean  

C omm i t t e e  f o r  t h e  P r ev en t i on  o f  T o r tu r e  d em on s t r a t ed  th e  p os s i b i l i t y  o f  a  

s u ccess  an d  th e  v i ab i l i t y  o f  t h e  mo d e l  co ns t i t u t ed  t h r ou gh  th e  r epo r t s ,  

r egu l a r  v i s i t s ,  and  t h e  r eco mm en d a t i on s  to  t he  gov e r nm en t  a s  w e l l  a s  

u n de r t ak i n g  th e  p ub l i c a t i on  o f  s u ch  r ep o r t s .  

S u ch  b ro u gh t  ab ou t  a  m aj o r  d ev e l op men t  i n  t h e  U n i t ed  N at io ns ,  an d  

t h e r eb y,  t h e  O p t i ona l  P ro t o co l  t o  t h e  To r tu r e  Co nv en t io n  w as  c r ea t ed ,  an d  

w as  o pen ed  fo r  s i gn a tu r es  o n  18  Decem b er  2 0 02  b y t h e  U N  G en e r a l  

A s semb l y .  

S ub sequ en t  t o  t h e  ra t i f i c a t io n  b y 2 0  s t a t es ,  t h e  O p t i on a l  P ro to co l  c am e  

i n t o  fo r ce  on  2 2  J un e  2 00 6 .  

 

B .  S ta tu s  o f  Ra t i f i ca t i on  o f  th e  O PC AT  

A s  o n  S ep t em b er  20 1 7 ,  8 4  s t a t es  h av e  r a t i f i ed  t he  Op t io n  P r o t o co l  

i n c lu d i n g  -  Al ban i a ,  A r gen t i na ,  A rm en i a ,  Au s t r i a ,  Az er b a i j an ,  Be l i z e ,  

Ben in ,  Bo l iv i a ,  Bos n i a  an d  H erz ego v in a ,  Br az i l ,  Bu l ga r i a ,  Bur k i n a  Faso ,  

https://en.m.wikipedia.org/wiki/Association_for_the_Prevention_of_Torture
https://en.m.wikipedia.org/wiki/Geneva
https://en.m.wikipedia.org/wiki/Council_of_Europe
https://en.m.wikipedia.org/wiki/European_Convention_for_the_Prevention_of_Torture
https://en.m.wikipedia.org/wiki/European_Convention_for_the_Prevention_of_Torture
https://en.m.wikipedia.org/wiki/Committee_for_the_Prevention_of_Torture
https://en.m.wikipedia.org/wiki/Committee_for_the_Prevention_of_Torture
https://en.m.wikipedia.org/wiki/UN_General_Assembly
https://en.m.wikipedia.org/wiki/UN_General_Assembly
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Bu r u nd i ,  Camb od ia ,  C ape  V er d e ,  t he  C en t r a l  A f r i c an  R ep u b l i c ,  C h i l e ,  

C os t a  R i ca  -  am on g  o t h er s .  

A l s o ,  ab ou t  15  s t a t e s  h av e  s i gn ed ,  bu t  n o t  r a t i f i ed  th e  O p t io na l  P r o to co l ,  

w h ich  in c l ud e  -  Aus t ra l i a ,  Be l g i um,  Cam ero on ,  Ch ad ,  R ep u b l i c  o f  t h e  

C on go ,  E as t  T im or ,  G u i nea ,  G u in ea - Bi s s au ,  Ic e l an d ,  I r e l an d ,  S i e r r a  

Leo n e ,  So u th  Af r i ca ,  V en ezu e l a ,  and  Zam b ia .  

 

I X .  J U D GE MENT S UN D ER  T H E CO N VE NT IO N  :  I NTE RN A TIO N AL   

 

J U DI C IAL  DE CISI ON S RE ND ER ED  

 

i .  D ef in in g  C ru e l  T r ea tm en t  a nd  T or tu re  :  

a )  W ainw ri gh t  v .  U n i t ed  Kin gdo m 3 8   

 

In  t h i s  c as e ,  t h e  Eur o p ean  Co u r t  h ad  em ph as i z ed  u po n  t he  f ac t  t ha t  an  

ap p l i c an t  mu s t  m ee t  a  c e r t a i n  s t an d a rd  to  es t ab l i sh  a  c l a im  u nd e r  

A r t i c l e  3 ,  un d er  t he  Co nv en t i on . 13 

 

T h e  Co u r t  h e ld  t h a t  –   

 

“ I l l - t r ea tm en t  m us t  a t ta i n  a  m inim um  l eve l  o f  s ever i t y  i f  i t  i s  t o  f a l l  

w i th in  th e  s cop e  o f  A r t . 3  o f  t h e  Co n ven t i on .  T h e  as s e s s men t  o f  t h i s  

m i n i mu m l eve l  o f  s eve r i t y  i s  r e la t i v e ;  i t  dep en ds  o n  a l l  t he  

c i rcu ms t an ces  o f  t he  cas e ,  su ch  a s  t h e  d ur a t io n  o f  t h e  t r ea t men t ,  i t s  

p h ys i ca l  a nd  men t a l  e f f e c t s  an d ,  i n  s om e  cas es ,  t h e  s ex ,  a g e  an d  

h ea l t h  o f  t he  v i c t im .  In  co ns i d er in g  w he t h er  a  t r ea t men t  i s  ‘ d egr ad i ng ’  

wi th in  th e  m ean in g  o f  A r t .  3 ,  t h e  C our t  w i l l  ha ve  r eg ar d  to  w h e th e r  i t s  

o b j ec t  i s  t o  hu mi l ia t e  a nd  d eba se  t h e  pe r so n  con cer n ed  a nd  w h e th e r ,  

a s  f a r  as  t h e  co ns eq u en ces  ar e  con cern ed ,  i t  a d ver se l y  a f f e c t e d  h i s  o r  

h e r  p er so na l i t y  i n  a  ma nn er  i n co mp at i b l e  w i t h  Ar t . 3 .  Tho u gh  i t  m a y  b e  

n o t ed  t ha t  t h e  ab s en ce  o f  su ch  a  p ur po s e  do es  no t  co n c lu s i ve l y  r u l e  

o u t  a  f i nd in g  o f  a  v i o l a t i on .  Fu r th e r mo r e ,  t h e  s u f f e r i ng  an d  

h u mi l ia t io n  mu s t  i n  a ny  even t  g o  b eyon d  th e  in ev i ta b l e  e l em en t  o f  

s u f f e r i ng  o r  hu mi l ia t i on  con n ec t ed  w i th  a  g i ven  fo r m o f  l eg i t i ma t e  

t r ea t m en t  or  p un i sh m en t ,  a s  i n ,  f o r  e xa m pl e ,  m eas ur e s  d ep r i v i ng  a  

p e r s on  o f  t h e i r  l i b er t y .”   

 

 

 

                                                           
38 Application no. 12350/04 (2007) 44 E.H.R.R. 

 

http://www.5rb.com/docs/Wainwright-v-UK%20ECHR%2026%20Sept%202006.pdf
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b )  I re l and  v .  T he  Uni t ed  Kin gdo m 3 9 ,   

 

In  t h i s  c as e ,  t h e  Eur o p ean  Co u r t  o f  Hum an  R i gh t s  e l ab o r a t ed  up on  

t h e  f a c t o rs  t o  b e  ta k en  i n t o  a ccoun t  in  d e t ermin in g  th e  s ev er i t y  o f  

t r e a tm en t ,  i n c l ud i ng  t h e  age ,  s ex ,  and  s t a t e  o f  hea l th  o f  t h e  v i c t im .  

T h e  Co u r t  a l so  ex am in ed  s om e  o f  t h e  m et ho ds  o f  i n t e r r oga t io n ,  n on e  

o f  wh i ch  w e r e  fo und  t o  c aus e  acu t e  phys i ca l  i n ju r y,  f i n d in g  th a t  

f o r c i n g  d e t a in ees  t o  r em ai n  i n  s t r es s  p os i t i on s  f o r  p e r i od s  o f  t im e ,  

s ub j ec t i n g  th em  t o  n o i s e  and  d ep r i v i ng  t h em o f  f oo d ,  d r in k  and  s l eep  

am ou n t ed  t o  i l l - t r ea tm en t ,  bu t  r e f us ing  t o  f i nd  t h a t  t h e  t r e a tm en t  

am ou n t ed  t o  t o r t u re .  T h e  ca se  s t r e s s es  t h e  app l i c ab i l i t y  o f  t he  

p r oh ib i t i o n ,  ev en  in  cas e s  in vo l v ing  t e r ro r i sm  and  pu b l i c  da ng er .   

 

 

i i .  P s ycho lo g i ca l  Su f fe r ing  :  

a )  S o er ing  v .  Th e  Uni t ed  Kin gdo m 4 0  

In  t h i s  c as e ,  t h e  Eur o p ean  Co u r t  o f  Hum an  R i gh t s  r ega rd ed  t h a t  a  

s us p ec t ed  c r imi n a l  co u l d  no t  b e  ex t r ad i t ed  to  t he  Un i t ed  S t a t e s  b ecaus e  

o f  t he  ps ych o l o g i ca l  h a rm  h e  w ou ld  s u f f e r  i f  h e  w e r e  sen ten ced  t o  

d ea th  and  h e ld  o n  dea t h  ro w .  14 

 

i i i .  C or po ra l  P un i s hment  :  

 

a )  O sbou rn e  v .  Ja ma ica 4 1   

 

In  t h e  cas e  o f  Osb ou rn e  v .  Ja ma i ca ,  t h e  Hum an  R i gh t s   C omm i t t e e  

r ega r d ed  th a t   co r po r a l  15p u n i s hm en t  v io l a t es  t he  p r oh ib i t i o n  o f  t o r t u re ,  

c r u e l ,  i n hum an e  and  degr ad i n g  t r e a tmen t  o r  pu n i s hm en t ,  an d  th a t  

s u ch  i s  p r oh ib i t ed  b y A r t i c l e  7  o f  t h e  C ov enan t . .  

 

 

b )  C u rt i s  Fran c i s  Doebb l er  v .  Su dan 4 2  

 

In  t h e  ca se ,  t h e  A f r i c an  C om mis s io n  ru l ed  t h a t  t h e  co r por a l  p un i sh m en t  

v io l a t es  t h e  h um an  r i gh t  t o  d i gn i t y.  

 

                                                           
39 Application No. 5320/71 (1978) 
40 Application No. 25803/94, Judgment of 28 July 1999 
41 Communication No. 759/1997, U.N. Doc. CCPR/C/68/D/759/1997 (2000) 
42 African Commission on Human and Peoples’ Rights, Comm. No. 236/2000 (2003). 
 

http://www.cvce.eu/viewer/-/content/e07eaf5f-6d09-4207-8822-0add3176f8e6/en
http://eji.org/eji/files/Soering%20v.%20United%20Kingdom.pdf
http://www1.umn.edu/humanrts/undocs/session68/view759.htm
http://www1.umn.edu/humanrts/undocs/session68/view759.htm
http://www1.umn.edu/humanrts/africa/comcases/236-2000.html
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i v .  T r ea tm en t  o f  P r i s on er s  and  D eta in ees  :  

 

a )  A n tt i  Vu ola nn e  v .  F i n l and 4 3  

 

In  t h i s  c as e ,  t h e  Hum an  R i gh t s  C ommi t t e e  ex am in ed  a  c a se  in vo l v i n g  

t h e  so l i t a r y  co n f in em en t  o f  a  F i nn i sh  in f an t r ym an  w ho  w as  s an c t i on ed  

f o r  ab an do n i n g  h i s  m i l i t a r y  s e r v i ce .  Th e  C ommi t t e e  r ega rd ed  th a t  fo r  

p u n i s hm en t  t o  b e  degr ad in g ,  t h e  hum i l i a t i o n  o r  deb as em en t  i n vo l v ed  

m us t  ex ceed  a  p a r t i cu l a r  l eve l  and  mu s t ,  i n  an y ev en t ,  en t a i l  o th e r  

e l em en t s  b e yo n d  t he  m er e  fac t  o f  d ep r i v a t i on  o f  l i b e r t y.  In  de t e r min in g  

t h e  sev e r i t y  o f  t h e  a l l eged  m al t r e a t m en t ,  t he  co u r t  sh ou ld  con s i d er  a l l  

t h e  c i r cums tan ces  o f  t he  cas e  a t  h an d ,  i n c l ud in g  th e  du r a t io n  an d  

m ann e r  o f  t r e a t m en t ,  i t s  p h ys i ca l  and  m en t a l  e f f ec t s  and  t h e  sex ,  age  

an d  s t a t e  o f  h ea l t h  o f  t he  v i c t i m . 16 

 

v .  D eat h  P ena l t y  :  

 

a )  C o x  v .  C an ada 4 4  

 

In  t h e  cas e ,  t h e  H um an  R i gh t s  C ommi t t e e  co ns i d e r ed  th a t  im po s i n g  

d ea th  b y  l e th a l  i n j ec t i on  i s  no t  c ru e l  an d  in hu man ,  de sp i t e  ev i den ce  

s ho wi n g  t h a t  t h e  i n j ec t io ns  can  caus e  t e r r i b l e  su f f e r in g .  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
43 Communication No. 265/1987, U.N. Doc. Supp. No. 40 (A/44/40) at 311 (1989). 
44 Communication No. 539/1993, U.N. Doc. CCPR/C/52/D/539/19930. (1994). 

http://www1.umn.edu/humanrts/undocs/session44/265-1987.htm
http://www1.umn.edu/humanrts/undocs/html/vws539.htm
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X .  J U DI C IAL  DE CISI ON S I N  I N DI A :  D ETE R MI N IN G THE   

 

I MPL IC AT IO NS O F A CTS  O F T ORT U RE A N D T HE ME AS UR ES  

 

U N DE R  PROT ECT IV E ME CH A NISMS  TO  BE DE PLOY E D  

 

 

T h e  r i gh t  t o  l i f e  a s  h as  b een  p r ov id ed  u n de r  a r t i c l e  2 1  o f  t h e  C on s t i t u t io n  

h a s  b een  r ega r d ed  a s  ‘ s up r em e’ ,  an d  in c lu d in g  in c l ud es  bo th  s o -ca l l ed  

n e ga t i v e  and  p os i t i v e  o b l i ga t i on s  f o r  t h e  S t a t e . 17 

 

T h e r eb y,  a s  p e r  t h e  p os i t i v e  o b l i ga t i on ,  t h e  S t a t e  h as  an  ov e r r i d i n g  

o b l i ga t io n  t o  un d e r t ak e  t h e  p ro t ec t io n  o f  t he  r i gh t  t o  l i f e  o f  ev e r y p e r s o n ,  

w i t h i n  i t s  t e r r i t o r i a l  j u r i s d i c t i on .  H en ce ,  t h e  ob l i ga t io n  p ro v i d es  t h a t  t h e  

S t a t e  s h a l l  im p l emen t  t h e  admi n i s t r a t i v e  an d  su ch  o th e r  m eas u r es  a s  a r e  

r eq u i s i t e  f o r  t h e  p ro t ec t i on  o f  t h e  l i f e  an d  th e  in v es t i ga t io n  o f  an y ca s e s  

o f  s us p i c i ou s  dea ths .  

 

S om e o f  t he  ju dg em en t s  in c lu d e  -  

 

In  t h e  cas e  o f  D . K.  Ba su  v .  S ta t e  o f  W es t  B en ga 4 5 ,  t h e  S up r em e  Co u r t  

t h a t  t h e  t e rm,  ‘T o r tu r e ’  h as  n o t  b een  de f in ed  in  t h e  C ons t i t u t io n  o r  i n  

o th e r  p en a l  l aws .   

T h e  Co u r t  h e ld  –   

“T or t ur e  o f  a  hu man  be in g  b y  an o th e r  h u ma n  b e in g  i s  e s sen t ia l l y  an  

i ns t ru m en t  t o  i mp os e  t he  w i l l  o f  t h e  ' s t ro ng '  o ver  t h e  'w ea k '  b y  s u f f er in g .  

T h e  w or d  t or tu re  to d ay  h as  b ecom e  s yn o nym ou s  w i th  t h e  d ar ke r  s id e  o f  

t h e  hu ma n  c i v i l i sa t i on” .  

 

In  t h e  cas e  o f  Fra nc i s  Co ra l i e  Mul l in  v .  Ad min i s tra to r ,  U .T .  o f  D e lh i 4 6 ,  

t h e  S up r em e  Co u r t  h e ld  th a t  t o r t u r e  o r  c r u e l ,  i nh um an  o r  d egr ad i n g  

t r e a tm e n t  o f  an y k i n d  w ou ld  b e  o f fens i v e  t o  t h e  h um an  d ign i t y an d  s a l l  b e  

p r oh ib i t ed  u nd e r  t he  R i gh t  t o  Li f e  un de r  t h e  A r t i c l e  21  o f  t h e  Co ns t i t u t i on  

o f  In d i a ,  u n l es s  t h a t  i s  i n  a cco r d an ce  to  t h e  p ro ced u re  es t ab l i s h ed  b y l aw .  

Fu r th e r ,  t h e  C ou r t  h e ld  th a t  no  l aw w h i ch  au t ho r i z e s  t h e  in f l i c t i on  o f  an y 

t o r tu r e  o r  c r ue l ,  i nh um an  o r  degr ad i ng  t r e a tm en t  can  b e  v i ab l e  i n  

a cco rd an ce  t o  t h e  t e s t  o f  r ea so n ab len es s  and  n on  –  a r b i t r a r in e s s .  

S u ch  a  l aw w ou l d  a l so  b e  v i o l a t iv e  o f  A r t i c l e  1 4  and  A r t i c l e  2 1  o f  t h e  

C on s t i t u t io n  o f  In d i a .  

 

In  t h e  cas e  o f  Ch a ra n  L a l  Sahu  v .  Un io n  o f  In d ia 4 7 ,  t h e  S up r em e  Co u r t  

h e ld  th a t  un d er  t h e  A r t i c l e s  21 ,  48 A and  51 A ( g)  o f  t h e  Con s t i t u t io n  o f  

In d i a ,  t h e  r i gh t  t o  l i f e ,  l i b e r t y,  p o l l u t io n  f r ee  a i r  an d  w ate r  i s  gu a r an t eed  

                                                           
45 AIR 1997 SC 610 

46 AIR 1981 SC 746 
47 AIR 1990 SC 1480 
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an d  th a t  t h e  du t y o f  t h e  S t a t e  sh a l l  b e  t o  u nd e r t ak e  t h e  s t ep s  r equ i s i t e  f o r  

t h e  p r o t ec t io n  o f  t he  con s t i t u t io n a l  r i gh t s  as  h av e  b een  spec i f i ed . 93  

 

In  t h e  cas e  o f  Pr i th i pa l  S in gh  e t c .  v .  S t a t e  o f  Pun jab  and  A nr .  e t c . 4 8 ,  

t h e  C ou r t  co ns id e r ed  t h e  po l i c e  a t r oc i t i e s  t o w ar ds  p r i so n er s  an d  h e ld  t ha t  

a s  u nd e r  A r t i c l e  21  o f  t h e  Co ns t i t u t i on  o f  In d i a ,  an y f o rm  o f  t o r t u r e  o r  

c r u e l ,  i n hum an  o r  degr ad in g  t r e a tm en t  i s  p ro h ib i t ed .  As  pe r  t h e  Co ur t ,  

t o r tu r e  i s  n o t  p e rmis s i b l e  w he th e r  i t  occu r s  du r i n g  in v es t i ga t i on ,  

i n t e r ro ga t i on  o r  o th e r wi s e . 18 

T h e  C o u r t  h e ld  t h a t  t h e  La t in  m ax im  sa lu s  po pu l i  e s t  su pr em a  l ex  -  t h e  

s a f e t y o f  t h e  p eo p le  and  t ha t ,  s a lu s  r e i pu b l i ca e  su pr ema  l ex  -  s a f e t y o f  

t h e  S t a t e  a r e  t h e  sup r em e  l aws  w hi ch  co - ex i s t .  

 

In  Mu nsh i  S ingh  Ga ut a m v .  S ta t e  o f  M. P . 4 9 ,  t h e  S up r eme  Co ur t  h e ld  t h a t  

t h e  p ecu l i a r  t yp e  o f  c a se s  sh a l l  b e  co ns id e r ed  i n  a  w a y t ha t  i s  d i f f e r en t  

t h a t  t h a t  u t i l i z ed  f o r  t h e  o rd in a r y c r i mi n a l  c a s es .  S uch  i s  b ecaus e  o f  t h e  

f a c t  t h a t  wh en  a  p e r s on  d i e s  w h i l e  i n  p o l i c e  cu s to d y,  t h e  ev i d en ce  do es  

n o t  t en d  to  b e  av a i l ab l e .  

T h e  Co u r t  p ro v id ed  –  

 

“T h e  exa gg era ted  a d her en ce  to  a nd  in s i s t en ce  u po n  t h e  e s ta b l i sh m en t  o f  

p ro o f  b eyon d  ever y  r ea so na b l e  do ub t  b y  t h e  pr os ecu t io n ,  a t  t i m es  even  

w h en  th e  p ro s ecu t in g  a gen c i es  a r e  th em s e l ve s  f i x ed  in  t he  do ck ,  i gn or in g  

t h e  gr ou nd  r ea l i t i e s ,  t h e  f a c t  s i t ua t ion  an d  t h e  p ecu l iar  c i rcu ms t an ces  o f  

a  g i ven  cas e ,  o f t en  r e su l t s  i n  mi s car r ia g e  o f  j u s t i c e  a nd  m a kes  t h e  

j u s t i c e - d e l i v e ry  s y s t em su sp ec t  a nd  vu l n er ab l e .  t h a t  u s ed  f or  t he  r eas on  

t ha t  i n  a  cas e  wh ere  th e  p er so n  i s  a l l eg ed  to  h a ve  d i ed  in  p o l i c e  cus t od y ,  

i t  i s  d i f f i cu l t  t o  g e t  a ny  k i nd  o f  e v id ence…  To r t ur e  in  cus t od y  f l ou t s  t h e  

b as i c  r ig h t s  o f  t h e  c i t i z ens  r eco gn i s ed  b y  th e  I nd ia n  C on s t i t u t io n  an d  i s  

a n  a f f r on t  t o  hu man  d ig n i t y… T h e  cour t s  m us t ,  t h e r e fo r e ,  d ea l  w i th  s u ch  

ca s es  i n  a  r ea l i s t i c  m an n e r  a nd  w i t h  t h e  s ens i t i v i t y  w h i ch  t h ey  de s er ve ,  

o th e rwi se  t h e  co mm o n  ma n  m a y  t end  t o  gr ad ua l l y  l o s e  f a i t h  i n  t h e  e f f i ca cy  

o f  t h e  s ys t em  o f  t h e  j u d i c i ar y  i t s e l f ,  wh i ch  i f  i t  h ap p en s ,  w i l l  b e  a  sa d  

d a y ,  f o r  a n yo ne  t o  r eckon  w i t h . ”  

 

T h e  Su pr eme  C ou r t ,  i n  t h e  ca s e  o f  Meh mo od  N ay ya r  A za m v .  S t a te  o f  

C hha t t i sg a rh 5 0 ,  d ea l t  wi t h  a  ca s e  o f  a  so c i a l  a c t iv i s t ,  who  ag i t a t ed  t h e  

ex p l o i t a t i o n  o f  peop l e  wh o  w e r e  b e lo ng i n g  to  p oo r  and  mar g i n a l i z ed  

s ec t io ns  o f  t h e  s o c i e t y.  T ho s e  pe r so ns  w e r e  f a l s e l y r o p ed  i n  c r i min a l  

c a s e s  an d  w e r e  a f t e r  t h a t  a r r e s t ed .  Th e  Co u r t  h e ld  t h a t  t h e  t o r t u r e  o r  

c r u e l ,  i n hum an  o r  degr ad in g  t r e a tm en t  o f  an y k i nd  sh a l l  be  v i o l a t i v e  o f  

t h e  A r t i c l e s  20  & 21  o f  t h e  C on s t i t u t io n .  
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T h e  Co u r t  h e ld  t h a t  t h e  t e rm ‘ h ar a s sm en t ’  ha s  a  wid e r  m ean in g  and  a l s o  

i n c lu d es  an y k in d  o f  t o rm en t  and  v ex a t i on .  

T h e  Co u r t  h e ld :  

“ I f  t he  f un c t io na r i e s  o f  t h e  G overn m en t  b eco m e l aw br eaker s ,  i t  i s  b ou nd  

t o  br eed  co n t emp t  f o r  l aw  a nd  w ou l d  en cou ra g e  law le s s n es s  an d  ever y  

m a n  w ou ld  h a ve  t he  t en den cy  to  b ecom e  l aw  u n to  h im s e l f  t he r eb y  l ea d i ng  

t o  an ar ch y . . . .  T h e  r i gh t  t o  l i f e  o f  a  c i t i z en  can no t  be  p u t  i n  ab eya n ce  on  

h i s  a r r es t .”  

In  t h e  cas e  o f  R a ma  Mu rthy  v .  S t a te  o f  Karna ta ka 5 1  t h e  Su pr em e C ou r t  

co ns id e r ed  th a t  t h e r e  t end  t o  b e  p r ob lem s  i n  t h e  p r i so n  wh i ch  i s  t o  b e  

r ec t i f i ed  and  th a t  i n c lu d es  to r t u r e  an d  i l l - t r e a t m en t . 19 

 

T h e  A p ex  Co u r t  i n  t h e  cas e  o f  Sub e  S in gh  v .  S ta t e  o f  H ary an a 5 2 ,  

co ns id e r ed  th e  i n c id en ces  o f  cus to d i a l  v i o l en ce  an d  t h i r d  d egr ee  m et ho ds  

u s ed  b y p o l i c e  du r in g  in t e r r o ga t io n  and  a l so  co ns i d er ed  th e  r ea so ns  d u e  to  

w h ich  su ch  ac t s  a r e  c a r r i ed  ou t  an d  a l so  p r ov id ed  fo r  t h e  m eas u r es  w h i ch  

can  b e  u t i l i z ed  t o  p r ev en t  t h os e  in s t ances .  

T h e  Co u r t  ob s e r v ed :  

 

“T h e  exp ec t a t io n  o f  q u i ck  r es u l t s  i n  h i gh - pr o f i l e  o r  h e ino us  cr im es  bu i ld s  

en or m ous  p r es su re  o n  th e  p o l i c e  t o  s om eh ow ‘ ca t ch ’  t h e  ‘ o f f en d er ’ .  T he  

n eed  to  h ave  q u i ck  r e su l t s  t empt s  t h em to  r e sor t  t o  t h i r d  d egr ee  m et h ods .  

T h ey  a l s o  t end  t o  ar r es t  “ s o m eo ne”  i n  a  h urr y  o n  th e  ba s i s  o f  i n com pl e t e  

i n ves t ig a t i on ,  j u s t  t o  eas e  th e  p re s s ure .  … ……T h e t hr ee  w i n gs  o f  t he  

G o ver n m en t  s ho u l d  en co ur ag e ,  i n s i s t  a n d  en su r e  t ho ro ugh  s c i en t i f i c  

i n ves t ig a t i on  u nd er  pr op er  l ega l  pr o ced ur e s ,  f o l l ow ed  b y  p ro m pt  an d  

e f f i c i en t  p r os ecu t ion .”  

 

In  t h e  cas e  o f  D . K B asu  v .  S t a t e  o f  W. B 5 3 ,  t h e  Su p rem e C ou r t  a f t e r  

p e su r i n g  t h e  sev eva l  r epo r t s  t h a t  we r e  p ro v i d ed  o n  cu s t od i an  v i o l en ce ,  

h e ld  th a t  –  

 

“C us to d ia l  v i o l en ce  in c l ud in g  t or tu re  a nd  d ea th  i n  l o ck  u ps  s t r i k e s  a  b lo w  

a t  t h e  ru l e  o f  l aw  w h i ch  d em an ds  th a t  t he  p ow er s  o f  execu t i v e  sh ou l d  no t  

o n l y  b e  d er i ved  f r om  law  b u t  a l so  t ha t  t h e  s a m e  s ho u ld  be  l i mi t ed  b y  

l aw . ”  

 

T h e  Co u r t  a l so  p r ov id ed  f o r  t he  gu i d e l in es  o n  th e  ca s es  o f  a r r es t  an d  

d e t en t io n ,  w h i ch  i nc l ud e  –   
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a )  T h e  po l i c e  p e r so nne l  w ho  ca r r y o u t  t he  i n v es t i ga t io n  an d  a r r es t  

s h a l l  c a r r y i d en t i t y  c a r d  p r ov id i n g  h i s  d es i gn a t i on ,  e t c . ,  an d  h i s  

d e s i gn a t io n  sh ou l d  a l so  b e  r eco r d ed  i n  t h e  r eg i s t e r .  

b )  T h e  a r r es t in g  o f f i ce r  sh a l l  p r ep ar e  t h e  m emo  o f  a r r e s t  a t  t h e  t im e  o f  

a r r e s t .  Th e  m em o o f  a r r es t  s ho u l d  b e  a t t e s t ed  b y a  w i t n es s ,  w ho  m ay 

b e  t h e  f ami l y m emb er  o f  t h e  a r r e s t ee ,  and  whi ch  sh a l l  a l s o  b e  

co un t e r - s i gn ed  b y t h e  a r r e s t ee ,  p r ov i d in g  th e  t i me  an d  d a t e  f o r  

a r r e s t .  

c )  T h e  a r r es t ee  s h a l l ,  d u r i n g  th e  p e r i od  o f  i n t e r ro ga t i on ,  b e  en t i t l ed  to  

h av e  on e  f r i end  o r  h i s  r e l a t i v e  wi t h  h im  u n l es s  t h e  a t t e s t i n g  w i tn e s s  

o f  h i s  a r r es t  i s  h i s  r e l a t i v e / f r i en d .  

d )  T h e  t im e ,  p l ace  o f  a r r e s t  and  venu e  o f  cus to d y o f  an  a r r es t ee  m us t  

b e  n o t i f i ed  b y t h e  p o l i c e  an d  l ega l  a id  o r gan i s a t i on s  sh ou ld  b e  

i n fo rm ed .  

e )  T h e  a r r es t ee  m us t  be  in fo r med  o f  h i s  r i gh t  t o  i n fo rm  s om eo n e  abo u t  

h i s  a r r e s t ,  im m edi a t e l y a f t e r  t h e  a r r e s t .  

f )  T h e  en t r y  s h o u l d  be  m ad e  in  t he  d i a r y  p ro v i d in g  f o r  t h e  p l ace  o f  

d e t en t io n  and  th e  pa r t i cu l a r s  o f  t h e  p o l i c e  o f f i c i a l s  h av ing  h i s  

cu s t od y.  

g )  T h e  a r r es t ee ,  w he r e  h e  so  r eq ues t s ,  sh a l l  be  ex amin ed  med i ca l l y  a t  

t h e  t im e  o f  h i s  a r r es t ,  i f  h e  h as  an y m a j o r  o r  mi no r  i n ju r i es ,  and  t h e  

a r r e s t ee  sh ou ld  b e  s ub j ec t ed  to  m ed i ca l  ex am in a t io n  wi th in  4 8  ho u rs  

o f  h i s  d e t en t i on .  

h )  T h e  cop i es  o f  t h e  M emo  o f  a r r es t  an d  a l l  t h e  o t h e r  do cum ent s  s h a l l  

b e  s en t  t o  t he  i l l aqa  m agi s t r a t es .  

i )  T h e  a r r es t ee  m a y b e  p e rmi t t ed  to  m ee t  h i s  l aw ye r  d u r in g  

i n t e r ro ga t i on ,  an d  th e  i n f o rm at io n  r ega r d i n g  a r r e s t  and  cu s t od y s h a l l  

b e  co mmu ni ca t ed  to  t h e  po l i c e  co n t r o l  ro om,  an d  sh a l l  a l s o  b e  

d i s p l ayed  o n  a  cons p i cuo us  n o t i c e  boa r d .  

 

In  t h e  cas e  o f  R aghub i r  S i ngh  v .  S t a t e  o f  H a ry ana 5 4 ,  t he  v i o l en ce  w hi ch  

w as  ca r r i ed  ou t  b y t h e  po l i c e  t o  ex t r ac t  a  con f es s io n  r e su l t ed  i n  t h e  d ea t h  

o f  a  p e r so n  su sp ec t ed  o f  t he f t ,  t h e  Cou r t  he ld  t ha t  –   

 

“ We  a r e  d eep l y  d i s t ur b ed  b y  th e  d i ab o l i ca l  r ecu rr en ce  o f  p o l i c e  t o r t ur e  

r e su l t i ng  in  t e r r i b l e  s ca r e  i n  t h e  m in ds  o f  com m on  c i t i z en s  t h a t  t h e i r  l i v es  

a n d  l i b er t y  ar e  un der  a  n ew  p er i l  w hen  t h e  gu ar d ia ns  o f  l aw  g or e  hu m an  

r ig h t s  t o  d ea t h . ”   

 

In  H a r i cha ran  v .  S t a t e  o f  M. P 5 5 ,  S up rem e  Co u r t  h e l d  t h a t  – 20 

 

“ l i f e  or  p e r s on a l  l i b e r t y  i n  A r t i c l e  2 1  i n c lu d es  r i g h t  t o  l i v e  w i t h  hu ma n  

d ig n i t y .  T h er e f or e ,  i t  a l s o  in c l ud es  w i th in  i t s e l f  g ua ra n t ee  ag a i ns t  t h e  

t o r t ur e  a nd  a s s au l t  b y  t h e  S t a t es  o r  i t s  f un c t io na r i es .”  
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In  t h e  cas e  o f  Bha gw an  S in gh  &  An r .  v .  S t a t e  Of  Pu nj ab 5 6 ,  t h e r e  w as  a  

d ea th  o f  a  p e r s on  in  t h e  po l i c e  cu s t ody,  an d  t h e  S up r em e Co u r t  h e ld  t h a t  

t h e  i n t e r ro ga t i on  do es  no t  am ou n t  t o  i n f l i c t i n g  i n ju r i e s .  

T h e  Co u r t  h e ld  –   

 

“ T or t ur i ng  a  p e r s on  an d  us i ng  t h i r d  deg r ee  m eth o ds  ar e  o f  m ed i eva l  

n a t ur e  a nd  th ey  a re  ba rb ar i c  a nd  co n t ra r y  t o  l aw .  T h e  po l i c e  wo u ld  b e  

a cco mpl i s h in g  b eh in d  th e i r  c lo sed  do or s  pr ec i s e l y  wh a t  t h e  d em an ds  o f  

o ur  l ega l  o rd er  f o rb id . ”  

 

  V i c t i m C o mp en sa t i on  :  

T h e  ju d gem ent s  o f  t h e  C ou r t s  i n  In d i a  w i t h  r es p ec t  t o  t he  n eed  f o r  

co mp ens a t i on  t o  t he  v i c t ims  o f  t o r tu r e  and  t h e  m i t i ga t i n g  c i r cum s t an ces  

i n c lu d e  : 21 

In  t h e  cas e  o f  Ka stu r i  L a l  v .  S ta t e  o f  U . P . 5 7 ,  t h e  S up r eme  Co ur t  up h e ld  

t h e  p l ea  o f  s ov e r e ign  imm un i t y.  In  t ha t  ca s e ,  a  p a r tn e r  o f  t h e  K as tu r i l a l  

R a l i a r am J a in ,  w h ich  w as  a  f i rm  o f  j ew e l l e r s  o f  A mr i t s a r  w as  t ak en  in to  

cu s t od y b y p o l i c e  i n  M ee r u t  on  t h e  s us p i c i on  t h a t  h e  w as  o f  po ss es s i n g  

s to l en  p ro p er t y.   He  s t oo d  r e l eas ed ,  bu t  ho w ev e r ,  t h e  go ld  j ew el l e r y t ak en  

f r om  h im w as  no t  r e t u r n ed .   T h e  h ead  co ns t ab l e  i n  ch a r ge  o f  t h e  m al kh an a  

h a d  no t  o n l y m is app r op r i a t ed  th e  s ame ,  b u t  h e  f l ed  aw a y to  P ak i s t an ,  an d  

s o ,  t h e  f i rm  c l a im ed  t h e  r eco v er y o f  o r n am en t s  o r  co mp en s a t i on ,  a s  t h e  

a l t e r n a t i v e .   

T h e  A p ex  Co u r t  r e j e c t ed  t h e  c l a i m ,  and  d id  n o t  p ro v i d e  an y co m p en sa t io n ,  

o n  th e  g r ou nd  th a t ,  t h e  ac t  w as  ca r r i e d  o u t  b y t h e  em plo yees  d u r in g  th e  

co u rs e  o f  t h e i r  empl o ym en t ,  w h i ch  w as  i n  t h e  ch ar ac t e r i s t i c  o f  a  

s ov e r e i gn  p o wer .  

 

In  t h e  cas e  o f  Ruda l  S hah  v .  S t a t e  o f  B ih a r 5 8 ,  t h e  S u pr em e  Co u r t  t o ok  a  

co mpl e t e l y o p p os i t e  s t an d ,  an d  r e j ec t ed  t h e  p l ea  o f  s o ve re i gn  im mu n i t y 

an d  p ro v i ded  th e  co mp ens a t io n ,  a s  t he  p e t i t i o n e r  h ad  b een  i l l ega l l y  

d e t a in ed  in  j a i l  fo r  o v e r  f ou r t een  yea r s ,  a f t e r  h i s  a cq u i t t a l  i n  fu l l - d r es s  

t r i a l .  

 

In  t h e  cas e  o f  St a te  o f  Andh ra  Prad es h  v .  Ch al l a  R a mak ri shna  R eddy 5 9 ,  

t h e  S up r em e  Co u r t  p r ov id ed  t h a t  w h ere  th e  f un d am en t a l  r i gh t  o f  t h e  

c i t i z en  i s  v io l a t ed ,  t h e  p l ea  o f  s ov e r e ign  imm un i t y w o u ld  n o t  b e  

av a i l ab l e .  T he  C our t  h e l d  :  

 

                                                           
56 AIR 1992 SC 1689 

57 AIR 1965 SC 1039 
58 AIR 1983 SC 1086 

59 AIR 2000 SC 2083 
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“T h e  ma x im  t ha t  K in g  can  d o  no  w ro ng  or  t h a t  t h e  Cr own  i s  no t  

a ns w era b l e  i n  t o r t  h as  n o  p l a ce  i n  I nd i an  j ur i sp ru d en ce  w h er e  th e  p ow er  

ve s t s ,  n o t  i n  t h e  C ro wn ,  bu t  i n  t h e  p eop l e  w ho  e l ec t  t h e i r  r epr e sen t a t i v es  

t o  ru n  th e  G o vern men t ,  wh i ch  h as  to  ac t  i n  a ccor da n ce  w i t h  t h e  

p ro v i s i on s  o f  t h e  Co ns t i t u t i on  a nd  w ou ld  b e  a nsw era b l e  t o  t h e  p eo p l e  f o r  

a n y  v io l a t i on  t h er eo f .”  

 

In  t h e  cas e  o f  Ni lab at i  B eh era  v .  S ta t e  o f  O ri s s a  &  O rs . 6 0 ,  t h e  S up r em e  

C ou r t  h e l d  :  

 

“ ……. in  a  c i v i l  a c t io n  b u t  b y  w a y  o f  com p ens a t i on  u nd er  th e  p ub l i c  l aw  

j ur i sd i c t i on  fo r  t h e  wr on g  do n e ,  d ue  to  br ea ch  o f  p ub l i c  d u t y  b y  th e  S ta t e  

o f  no t  p r o t ec t i ng  the  fu nd am en t a l  r i gh t  t o  l i f e  o f  t h e  c i t i z en .  To  r ep a i r  t h e  

w ro ng  d on e  a nd  g i ve  ju d i c i a l  r ed r es s  f o r  l eg a l  i n j ur y  i s  a  co mp ul s io n  o f  

j ud ic ia l  co ns c i en ce . ”  

 

In  t h e  cas e  o f  R a m Lakh an  S in gh  v .  S ta t e  o f  U . P 6 1 ,  t h e  S up r em e  Co u r t  

co ns id e r ed  a  c as e  un d e r  t h e  A r t i c l e  32  o f  t h e  C n s t i t u t io n  f o r  t h e  

co mp ens a t i on  fo r  l o s s  o f  p ro f e s s i on a l  c a r ee r ,  r epu t a t i on ,  g r ea t  m en t a l  

ago n y,  h eav y f i n anc i a l  l o s s  an d  d e fama t i on .  

T h e  Co u r t  h e ld  t h a t  t h e r e  w as  t h e  i l l ega l  d e t en t i on  b y t h e  r e s po nd en t  

au th or i t i e s  o f  t h e  pe t i t i on e r ,  w ho  w as  an  In d i an  For e s t  Ser v i ce  o f f i c e r ,  b y 

i mpl i ca t i n g  f a l s e  v ig i l an ce  cas es  a t  t h e  i n s t an ce  o f  t h e  th en  C h i e f  

M in i s t e r  o f  r es po nd en t  S t a t e . 22 

 

T h e  Su pr eme  C ou r t  i n  t he  cas e  o f  S mt .  Sh ak i l a  Abd ul  Gaf a r  Khan  v .  

V a san t  R agh una th  Dh ob l e 6 2 ,  d i r e c t ed  th e  S t a t e  G ov e r nmen t  t o  p ay t h e  

co mp ens a t i on  o f  Rs . 1 ,0 0 , 00 0 / -  t o  t h e  m ot he r  an d  ch i l d r en  o f  t h e  deceas ed .  

T h e  Co u r t  h e ld  :  

 

“T h i s  a m ou n t  o f  com p ens a t i on  s ha l l  be  as  a  p a l l i a t i v e  mea su r e  an d  do es  

n o t  p r ec lu d e  t h e  a f f e c t ed  p ers on (s )  f ro m  b r in g i ng  a  s u i t  t o  r eco ver  

a p pro pr ia t e  d a ma ges  f ro m th e  S t a t e  Go vern m en t  an d  i t s  e r r i ng  o f f i c i a l s  i f  

s u ch  a  r em ed y  i s  ava i la b l e  i n  l aw . ”  

 

 

 

 

 

 

 

 

 

                                                           
60 AIR 1993 SC 1960 

61 (2015) 16 SCC 715 

62 AIR 2003 SC 4567. 
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X I .  PR O V ISI ONS  B Y C O MMISS IO NS  IN  IN D IA  I N PU S UA N CE   

 

PR E VE NT IO N O F TO RT UR E :  LE GA L MEAS U RES  AN D   

 

R E CO MME ND AT IO NS  E XTE ND ED   

 

T h e  v a r io us  C ommis s i on s  i n  In d i a  h ave  con t r ib u t ed  t ow ard s  th e  

i n co rp o r a t i on  o f  p ro v i s i ons  u nd e r  t h e  In d i an  l aws  fo r  t h e  p ro h i b i t i on  o f  

a c t s  o f  t o r tu r e  and  t h e  r e l i e f  t o  t h e  v i c t ims  o f  v i o l ence .  

 

S om e o f  t h e  Com mis s i on s  i n  In d i a  wh ich  h av e  p r o v id ed  s ign i f i c a t io n  

r ecom m en da t i ons  in c lu d e  :  

 

 

A .  N a t i ona l  Co mmi s s i on  t o  R ev i ew  th e  W o rk in g  o f  th e  C on s t i t u t ion  –  

und er  w hi ch  rep o rt  w as  th e  reco mmend a t ion  mad e?  

 

T h e  N at io n a l  Comm iss io n  to  R ev i ew  t h e  W or k i n g  o f  t h e  C on s t i t u t io n  

( 2 00 2 )  i s  e s t ab l i s hed  b y t h e  Law  Mi n i s t r y.  T h e  Co mmi ss io n  r ecomm end ed  

t h a t  t h e  ‘ p ro h i b i t i on  o f  t o r tu r e  and  c r ue l ,  i nh um an  o r  d egr ad in g  t r e a t m en t  

o r  p un i s hm en t ’  s h a l l  be  p r ov id ed  u nd er  t h e  f un d am en t a l  r i gh t s  ch ap te r  

u n de r  t he  Ar t i c l e  21 ( 2 )  o f  t h e  C on s t i t u t i on 6 3 ,  t ak in g  in t o  accou n t  t h e  

p r ov i s i on s  wh i ch  hav e  b een  up he ld  u nd e r  t h e  v a r i ou s  S upr em e Co ur t  

j ud gm en t s .  

 

U n d er  t h e  c l aus e  3 .9  o f  t h e  R epo r t  o f  t h e  C ommi ss io n ,  i t  i s  p r ov id ed  :  

 

“3 .9  Rig ht s  ag a in s t  t o r tu re  and  inh uma n ,  deg rad ing  a nd  crue l  

t r ea t men t  and  p un i sh ment .  

3 . 9  R i gh t s  aga i ns t  t o r tu r e  and  in hu m an ,  degr ad i n g  an d  c r ue l  t r e a tm en t  and  

p u n i s hm en t  g r os s l y  v i o l a t e  h um an  d i gn i t y.  T h e  S up r em e  C ou r t  h a s  i mpl i ed  

a  r i gh t  aga in s t  t o r tu r e ,  e t c .  b y w a y o f  i n t e rp r e t a t io n  o f  Ar t i c l e  2 1  w hi ch  

d ea l s  w i th  R i gh t  t o  l i f e  and  Li b e r t y.  Th e  Uni v e rs a l  D ec l a r a t i on  o f  H um an  

R i gh t  19 48  an d  th e  IC C PR  p ro h i b i t  s uch  ac t s  i n  A r t .  5  and  7  r es p ec t iv e l y.  

I t  i s  t he r e fo r e ,  r e com mend ed  th a t  t h e  ex i s t i n g  A r t .2 1  m a y b e  n um b er ed  a s  

C l aus e  (1 )  t h e r eo f  an d  a  n ew c l aus e  sh o u ld  b e  in s e r t ed  th e r ea f t e r  on  t he  

f o l lo wi n g  l i n es - 23 

“ ( 2 )  N o  on e  s ha l l  be  su b j ec t ed  t o  t o r t u r e  o r  t o  c r ue l ,  i n hum an  o r  

d egr ad i n g  t r e a tm en t  o r  p un i sh m en t . ”  

 

 

 

 

 

                                                           
6 3  Article  21(2) ,  Const i tut ion of India  
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B .  R epo r ts  o f  t he  L aw  Co mmi s s i on  o f  Ind ia  :  

 

a )  1 1 3 th  R ep or t  (1 98 5) :  In jur i es  In  P o l i c e  C us t od y 6 4  –  w as  th e  

s ec t i on  11 4B  add ed ?  

 

In  t h e  11 3 th  R ep o r t  t h e  Law  Com mis s io n  r ecomm end ed  p ro v i s i on  f o r  t h e  

am endm ent  o f  t h e  In d i an  Ev id en ce  A c t ,  18 72 ,  b y i n c lu d ing  t h e  s ec t io n  

1 1 4 B wh i ch  p ro v i de s  t ha t  i n  t h e  cas e  o f  cu s to d i a l  i n ju r i es ,  i f  t h e re  i s  

ev id ence ,  t h e  Co u r t  m ay p r e s um e th a t  t h e  i n j u r y w as  cau sed  b y t h e  p o l i c e  

w h o  h ad  th e  cu s to dy o f  t h a t  p e r so n  dur i n g  th e  p e r i od . 24 

 

 

b )  1 5 2nd  R ep or t  (1 994 ) :  Cus to d ia l  C r imes 6 5  

 

T h e  Com mis s i on  con s i d er ed  th e  i s su es  o f  a r r es t  an d  abu se  o f  au th o r i t y  b y 

t h e  o f f i c i a l s ,  t ak i ng  o n t o  acco un t  t h e  C on s t i t u t io na l  and  s t a tu to r y 

p r ov i s i on s  in c l ud ing  A r t i c l e s  20 ,  21  an d  2 2 .   

T h e  Com mis s i o n  reco mm en d ed  t ha t  t he r e  sh ou l d  b e  t h e  am endm ent  o f  t h e  

IP C ,  and  a l s o ,  p ro v i s io n  sh a l l  b e  i n c l ud ed  to  p r ov i d e  f o r  t h e  p un i s hm en t  

f o r  t h e  v io l a t io n  o f  S ec t io n  16 0  o f  Cr .PC .  

 

T h e  Com mis s i on  a l s o  p ro v i ded  f o r  t h e  in c l us io n  o f  S ec t io n  4 1( 1 A)  u nd e r  

t h e  C r .PC ,  f o r  r e co r d in g  t h e  r eas on s  fo r  a r r e s t  and  t he  s ec t i on  5 0 A t o  

i n fo rm  th e  r e l a t i v es  e t c .   

In  t h e  In d i an  Ev i d en ce  Ac t ,  t h e  C ommi ss i on  r ecom mend ed  ad d i n g  a  new  

p r ov i s i on ,  i . e .  s e c t io n  1 14 B as  r e commen d ed  i n  t h e  11 3 t h  R epo r t .  

 

 

c )  1 7 7 th  R ep or t  o f  the  La w C omm is s io n  ( 2 00 1 )  t i t l ed  “L aw R el a t i ng  

t o  A rr e s t” 6 6  an d  185 th  R ep or t  o f  th e  La w C om m iss io n  (20 0 3)  :  

R ev i ew  o f  th e  In d ia n  E v id en ce  Ac t ,  18 7 2 6 7  

 

T h e  Law  C omm is s io n  o f  In d i a ,  i n  t h e  1 7 7 th  R ep o r t  p ro v id ed  th e  s ec t i on   

s ec t io n  55 A  f o r  i n c l us i o n  i n  t h e  Cr .PC ,  wh ich  p ro v i de d  -   

“ H eal th  a nd  S af e ty  o f  th e  A rres t ed  Pers on s :  I t  sh a l l  be  t h e  d u t y o f  t h e  

p e r so n  h av i n g  t h e  cu s t od y o f  an  accu sed  t o  t ak e  r eas on ab le  c a r e  o f  t h e  

h ea l th  an d  s a f e t y o f  t h e  accus ed . ”  

 

In  t h e  18 5 th  R ep o r t ,  t h e  C omm is s io n  sp ec i f i ed  th e  j ud egem ent  o f  t h e  

S up r em e  Co u r t ,  i n  t h e  cas e  o f  Sta t e  o f  M P v .  Sh yam  Sund er  Tr i ved i 6 8 ,  

w h e r e  th e  Co u r t  con s i d er ed  th e  11 3 t h  R epo r t  o f  t h e  Law  C omm iss io n . 25 

                                                           
64  1 1 3 t h  R e p o r t  ( 1 9 8 5 ) ,  L a w  C o m m i s s i o n  o f  I n d i a  
6 5  1 5 2 n d  R e p o r t  ( 1 9 9 4 ) ,  L a w  C o m m i s s i o n  o f  I n d i a  

6 6  1 7 7 t h  R e p o r t  ( 2 0 0 1 ) ,  L a w  C o m m i s s i o n  ( 2 0 0 1 )  

6 7  1 8 5 t h  R e p o r t  ( 2 0 0 3 ) ,  L a w  C o m m i s s i o n  o f  I n d i a  

68 1995(4) SCC 262 



29 
 

d )  F our th  R epo r t  o f  N a t ion a l  P o l i c e  Com m iss io n  (1 98 0 ) 6 9  

 

T h e  N at io n a l  P o l i ce  Com mis s i on ,  i n  t h e  Fou r t h  R epo r t  (1 9 80 )  con s id e r ed  

t h a t  cus to d i a l  t o r t u r e  h ad  b een  p r eva l en t  and  th a t  an y i n s t an ce  o f  t h a t  

t o r tu r e  o n  a  p e r s on  in  p o l i c e  cus to d y w as  d eh um ani s in g .  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
69 Four th Repor t  (1980) ,  Nat ional  Police Commission  



30 
 

X I I .  R E CO MME ND AT IO NS  FOR  E FFI C IE NT  I MPLE ME NTA TI ON  O F  

 

TH E CO N VE NTI ON  IN  I N DI A  

 

  

A .  R a t i f i ca t io n  o f  th e  C onv en t i on  by  Ind i a  

 

T h e  r a t i f i c a t i on  o f  t h e  C on v en t io n  aga i ns t  To r t u r e  b ecome  v e r y 

s i gn i f i c an t  cons id er i n g  th e  i s su e s  t h a t  m ayb e  w i t h  r e sp ec t  t o  en su r i n g  t h e  

r eq u i r em en t s  o f  ex t r ad i t i on  o f  c r i min a l s  f ro m t h e  n a t i on  in  t h e  abs en ce  o f  

a  l aw  gov e r n in g  to r t u re  p r ov i s i on s  and  p ro v i d in g  f o r  t h e  p r oh ib i t i o n  o f  

t h e  i n f l i c t i o n  o f  i n s t an ces  o f  t o r t u r e  a t  an y co s t  o r  o n  any  g r o u nd s .  

 

t h e r ,  t h e  r equ i r em en t  f o r  t h e  r a t i f i c a t io n  o f  t h e  T or tu r e  Co n ven t i on  

b ecom es  h i gh l y i n t eg r a l  t ak in g  in t o  acco un t  t h e  n eed  f o r  t h e  p r o t ec t io n  o f  

t h e  hum an  r i gh t s ,  an d  th e  p r ev en t i on  o f  t h e  v i o l a t io n  o f  t h e  s am e ,  wi th  

r e s p ec t  t o  s a fegu a rd in g  th e  R i gh t  t o  L i f e  un d e r  t h e  A r t i c l e  21  o f  t he  

C on s t i t u t io n  o f  In d i a .  

 

 

B .  S t r in g en cy  o f  th e  Pu n i sh men t  f o r  the  A c ts  o f  To r tu re  

 

T h e r e  i s  a  r equ i remen t  t h a t  an y ac t s  o f  t o r t u r e  as  a re  i n f l i c t ed  wi t h  

r e s p ec t  t o  p r i s o ne rs  o r  a ccus ed  p er so ns  s h a l l  b e  p r oh i b i t ed ,  and  t h e  

m echan i sms  s h a l l  be  u t i l i z ed  whi ch  ens u r e  t h e  e f f i c i en t  p r ev en t i on  o f  t h e  

s ame ,  so  as  t o  s a f egu a r d  t he  m em b ers  o f  t he  s o c i e t y f r o m th e  v i o l a t io n  o f  

t h e i r  f un dam ent a l  r i gh t s .  

 

T h e r eb y,  t h e  i n s t ance s  o f  t o r t u r e  an d  th e  p e r so ns  b y w h o m  s u ch  ac t s  a r e  

c a r r i ed  o u t  mu s t  b e  p ro t ec t ed  aga i ns t  b y en s u r in g  s t r i n gen t  pu n i shm en t  

f o r  t h e  p e r pe t r a to r s .  

T h e  m easu r e s  m a yb e  in cor po r a t ed  t o  de t e r  t h e  ac t s  o f  t o r tu r e  s o  t h a t  t h e y 

m a y n o t  b e  ca r r i ed  o u t .  

 

 

C .  C o mp en sa t i on  o f  V i c t i ms  o f  To r tu re  
 

T h e  Co u r t s  s h a l l  d e t e rm in e  a  j u s t  co mp ens a t io n  f o r  t h e  v i c t ims  o f  t o r tu r e  

w h ich  m ay en ab l e  t h e i r  r eh ab i l i t a t i on .  In  o r d e r  f o r  t h e  r es to r a t i on  o f  t he  

r i gh t s  o f  su ch  p e r so ns ,  t h e  m eas ur e  mu s t  b e  t ak en  b y t h e  Co u r t s  t o  

p r ov id e  th e  com p ens a t io n  th a t  c an  h e lp  i n  med i ca l  a i d  and  o th e r  

r eq u i r em en t s  a s  p e r  t h e i r  co nd i t i on ,  a s  p e r  t h e  f a c t s  and  c i r cu ms t an ces  o f  

t h e  cas e .  
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T h e  Co u r t s  s ho u ld  a l so  t ak e  in to  accou n t  t h e  eco no mi c  co n d i t i on s  o f  t h e  

v i c t i m ,  t h e  i n ju r i e s  c aus ed ,  t h e  co s t  o f  r ep ar a t io n  e t c .  f o r  d e t e rmi n i n g  t he  

co mp ens a t i on .  

 

 

 

R E FER EN CES  :   

 

1 .  C on v en t io n  aga in s t  T or tu r e  and  o th e r  C r ue l ,  In h um an  o r  D egr ad in g  

T r ea t m en t  o r  Pu n i sh m en t ,  19 5 4   

 

2 .  O p t io n a l  P r o t o co l  t o  t h e  C on v en t io n  aga i n s t  To r tu r e  and  o th e r  

C r ue l ,  In h um an  o r  D egr ad in g  T rea tm en t  o r  P un i sh m en t ,  20 0 6   

 

3 .  U n iv e rs a l  Dec la r a t io n  H um an  R i gh t s ,  1 9 48  

 

4 .   In t e r n a t io n a l  S l ave r y C o nv en t i on ,  192 6  

 

5 .  C on v en t io n  aga in s t  T or tu r e  and  Oth e r  C r ue l ,  In h um an  o r  D egr ad in g  

T r ea t m en t  o r  Pu n i sh m en t  - In t r od u c to ry  N o t e ,  H ans  D ane l i us ,  Au di o  

V i s u a l  Li b r a r y o f  In t e r n a t i on a l  Law  

A ccess  a t  :  h t t p : / / l ega l . un .o r g / av l /h a / ca t c i d t p / ca t c i d tp .h tm l  

 

6 .  T h e  U ni t ed  N at i on s  Co nv en t i on  A ga i ns t  To r t u r e :  A  H andb o ok  o n  t h e  

C on v en t io n  aga in s t  T or tu r e  and  Oth e r  C r ue l ,  In h um an  o r  D egr ad in g  

T r ea t m en t  o r  Pu n i sh m en t ,  J .  H er m an n  Bu r ge r s  

A ccess  a t  :  

h t t p : / / w w w. s i t h i . o rg / adm in /u p lo ad / l aw / C on v en t io n %2 0Aga i n s t %2 0T

o r tu r e%2 0 an d% 20 Ot h er % 20 Cr u e l , % 20 In h um an % 20 or % 20D egr ad in g

% 2 0T r ea t men t % 20o r % 20P un i sh m en t .E N G .p df  

 

7 .  T h e  U ni t ed  N at i on s  Co nv en t i on  A ga i ns t  To r t u r e  :  A  C omm ent a r y,  

M a nf red  Now a k  and  E l i za be th  McAr thu r   

A ccess  a t  :  h t t p : / /ww w . co r t e id h . o r . c r / t ab l as / 24 92 0 . pd f  

 

8 .  T h e  D eve lo pm en t  an d  D r a f t i n g  o f  t h e  U n i t ed  N a t io ns  C on v en t io n  

aga i ns t  To r t u r e  and  O th e r  C r u e l ,  In h um an  o r  D egr ad in g  T r ea t m en t  

o r  Pu nn i s hm en t ,  Ma th ew  L i pp m a n  

A ccess  a t  :  

h t t p : / / h e i no n l i n e . o rg / H O L/ Lan d in gP age? h and l e=h e in . j ou rn a l s /  

 

9 .  T o r t u r e ,  In t e r n a t ion a l  j u s t i c e  R eso u rce  Cen t r e  

http://legal.un.org/avl/faculty/Danelius.html
http://legal.un.org/avl/ha/catcidtp/catcidtp.html
http://www.sithi.org/admin/upload/law/Convention%20Against%20Torture%20and%20Other%20Cruel,%20Inhuman%20or%20Degrading%20Treatment%20or%20Punishment.ENG.pdf
http://www.sithi.org/admin/upload/law/Convention%20Against%20Torture%20and%20Other%20Cruel,%20Inhuman%20or%20Degrading%20Treatment%20or%20Punishment.ENG.pdf
http://www.sithi.org/admin/upload/law/Convention%20Against%20Torture%20and%20Other%20Cruel,%20Inhuman%20or%20Degrading%20Treatment%20or%20Punishment.ENG.pdf
http://www.corteidh.or.cr/tablas/24920.pdf
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A ccess  a t  :  h t t p : / /ww w . i j r c en t e r . o r g / t hem at i c - r es ea r ch -

gu i d es / to r t u re /  

 

1 0 .  R epo r t  N o . 27 3  -  Im p l em en t a t i on  o f  ‘ Un i t ed  N at i on s  

C on v en t io n  aga in s t  T or tu r e  and  o th e r  C r ue l ,  In h um an  and  D egr ad i n g  

T r ea t m en t  o r  Pu n i sh m en t ’  t h r ou gh  Leg i s l a t i o n ,  LA W  C OM M IS S IO N  

O F IN D IA ,  G O V ERN M EN T  O F IN D IA  ( O ct ob e r ,  2 01 7 )  

http://www.ijrcenter.org/thematic-research-guides/torture/
http://www.ijrcenter.org/thematic-research-guides/torture/

